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PART | - INTRODUCTION

A. ThePl| ai nti ffsd Case

1. The Plaintiffsd ahatshechurclepsopesics elated ta fiour pargshgse r t i 0 n

in the Anglican Church of Canada are held on trust for the congregations for the purpose of
ministry consistent with historic, orthodox Anglican doctrine and practice. The Plaintiffs have
quit the Diocese and the Anglican Church of Canada over the blessing of same-sex unions.
Drawing on the law relating to cy-présschemes, they ask this Court to order that they may retain
the use of the church properties and take them out of and away from the Anglican Church of

Canada.

2. The Plaintiffs allege this trust despite the fact that the Anglican Church of Canada is an
episcopal, hierarchical institution, with sophisticated structures of governance that are similar in
many ways to the structure of the federal and provincial governments in Canada. There are
representative and legislative bodies at the national, provincial and diocesan levels, and Bishops
have what might be viewed as executive power. There are ecclesiastical courts to resolve
disputes. The Synods at every level are incorporated by special statute, and Constitutions and
Canons set out their powers, jurisdiction and processes. The statute that incorporated the Synod
of the Diocese of New Westminster makes provision for the incorporation of parishes, and when
that is done the parish corporation generally holds the church property in that parish. That is the

case for all four parishes to which this litigation relates.

3. These institutional structures have existed for the better part of a century and since well
before any of the Plaintiffs joined the Church or indeed any of the church properties were
established. As is entirely acceptable in the Anglican Church of Canada, the Plaintiffs and their
supporters have in recent years rigorously asserted their conservative theology within these
institutional structures, and in particular have argued against the blessings of same-sex unions.
They participated in all three votes at the Diocesan Synod, where two majorities and then
ultimately a larger majority voted to request authorization of the blessings. The

viewpoint was also advanced in every relevant General Synod, including the 2007 General

Synod at which it was affirmed that the blessing of same-sex unions is not in conflict with the

=
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core doctrines of the Church. The Plaintiffs and their supporters have repeatedly asserted that
the Bishop and Diocesan Synod lack the jurisdiction to authorize the blessings and that the
blessings are beyond the jurisdiction of General Synod as being contrary (they say) to the
Solemn Declaration. The Plaintiffsd S lhowleeer, has never sought to quash the authorization
of the blessings or the 2007 General Synod resolutions in any ecclesiastical or civil court, and

nor have they sought to bring charges against the Bishop.

4. The Plaintiffs have left the Diocese and the Anglican Church of Canada in order to have
episcopal oversight from bishops outside of the Anglican Church of Canada. Eventually, they
hope to establish an entirely new church, which they hope will become a new Province of the
worldwide Anglican Communion. Whether or not that plan will succeed will not be known for

many years.

5. Despite having left the Anglican Church of Canada, the Plaintiffs seek to continue to
have the use and control of church properties that have always been part of the Church. They
base that claim on the alleged trust described above and on the law of cy-présschemes. It is
worth noting three p 0 i Nt s a b o u tlegalttheoey toPut mto doritekt thé psiriples of

law summarized in the following section.

6. First, there is no trust document relating to any of the church properties that sets out the
terms the Plaintiffs allege. Indeed , the only trust document
Bequest 8gWillwhtingohnl yv t hat it is for fAthe bui

S h e p h @he ®ldintiffs base their argument on case law that suggests that courts will imply
the property of religious organizations is held on trust for the purpose of the doctrines. As will

be summarized in the next section, however, that case law also recognizes that, if a religious

organi zationds str uct u the suehlcHangewnnof be b breacloaft r i n a |

any implied trust.

7. Second,t he Pl aintiffs argue that, Al w] hen

of practicing certain fundamental doctrines of religious faith then expressed, the property is held

on a charitable purpose trust for the original purposes of that institution. Those purposes

n
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incorporate the fundamental doctrines and tenets 0 f t h at 'i Wihgetthe Plaintiffs @ak . 0

to render their c asa-préssigmeowhat underbes theiy ent@esakeiisn g f or
their insistence that the blessing of same-s e X uni ons i S i nconsi stent
Angl i can doct rThaGenerd Bydod, howexee, has affiendd.that such blessings

are not in conflict with the core doctrines of the Church. The Plaintiffs have never sought to

guash the Gener adbein§gomraykdtie SoferandDeclaratidn) awd they have

not sued the General Synod in this action. There is a substantial body of case law, which will be

briefly overviewed below, that supports the principle that, in a hierarchical church such as here,

civil courts ought to defer to the determinations of the Church on religious matters.

8. Last, the Plaintiffs ask this Court to order a cy-presscheme granting them the church
properties. At common law, such schemes may only be ordered where the original trust
purposes have become impossible or impracticable, and then the court must order a scheme that
is as near the original trust purposes as possible. While the Plaintiffs rely heavily on the English
case of Varsani v. Jesaniin support of their proposed cy-présscheme to divide up the property
of the Church, that decision is expressly premised upon an extended statutory jurisdiction which

does not exist in Canada.

9. In the following sections, the Defendants summarize the law relevant to these points and

then set out the facts that the evidence in this case will prove.
B. A Brief Overview of the Relevant Legal Principles

10. Corresponding to the three points made in the preceding section, there are three principles

of law that are central to an assessment of the evidence in this case. They are:

(a) Any implied trust over the property of a religious organization must not conflict
with the laws of that organization, including the mechanisms for changing

doctrines which that organization has;

'Plaintiffsd Opening, para 152 (emphasis added).

211999] Ch. 219 (C.A.).
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(b) Where a religious organization is hierarchical, civil courts ought to defer on
doctrinal questions to the determination of the appropriate body of that

organization; and

(©) A civil court has jurisdiction to order a cy-présscheme only where the original

trust is impossible or impracticable.
11. These principles are discussed more fully in the rest of this section.
(@) Religious Purpose Trusts and Doctrinal Change

12.  The Plaintiffs rely on the princip | € commonly drawn f Freem t he
Church of Scotlandase® which, as summarized by Professor Ogilvie, holds thatfit he pr oper t

a religious institution must be held and applied to the original purposes for which that institution

(@Y

wasfounded, that is, fdr the original o6trusto

13.  However, the principle in Free Church of Scotlands limited to situations where the
circumstances demonstrate the issue in dispute to be an unalterable term of the original trust.
Indeed, the House of Lords made an express finding that there was no mechanism for change in
the Free Church: thad the Church of Scotland in 1697 might change its faith or permit it to be
changes is a suggestion which to one acquainted with its history either then or even a very long
time after i s n’0Wher thefe s sughla mactmnisih, lhosvever, the courts will

give effect to it. As Professor Ogilvie explained:®

Where the constitution of a congregation or denomination provides
that fundamental changes may be made by a majority vote or by
some other procedure and where those procedures have been
properly complied with, then a court will not disturb the decision

? General Assembly of Free Church of Scotland v.dlL@wvertoun [ 190 4 ] A. Crree Ghurbh of H. L. )
Scotland ] .

* H.M. Ogilvie, Religious Institutions and the Law in Canad&’ e d . (Toront o: Il rwin Law, 20
293.

> PerHalsbury L.C. at p. 627.

% Olgivie at p.296.
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of the religious institution and will order that the property go to the
majority or other lawfully mandated group or organ of the religious
institution.

[Emphasis added]

14. Halsbury L.C. made that very point in the Free Church case by approving of the
statement of Lord Eldon in Craigdallie v. Akmarffil f it were distinctly
should direct the use of the property, that ought to have been matter of contract, and then the
Court might act upon it; but there must be evidence of such a contract, and here he could find

none. o

15, Indeed,t he i nstitutional rules to whiochey t he

join it are central to a property dispute, as Professor Ogilvie also makes clear:

In determining church property disputes, courts rely on two basic
legal categories, contract and trust. Religious organizations are
treated in law as voluntary associations whose legal basis is the
multipartite contractual consent of all members to the doctrine,
practices, and discipline of the organization. Thus, as long as
members of a religious organization remain as members of it, they
are subject to its doctrine, practices and discipline as a matter of
consent or contract. When property disputes arise they are equally
subject to the doctrine, practices, and discipline in relation to such
disputes, unless they simply leave.’

1. The i mportance of al structd danr be hbfeied in ths ¢ase bfut i o n
Dorland v. Jones” That case concemed a Qu ak er A Mo rispetificajly thd &est i n g o

Lake Monthly Meeting of Friends) T which is the rough equivalent to an Anglican parish I and
the property where the Meeting convened, which was held pursuant to two trust deeds by trustees
of the Monthly Meeting for the benefit of the Meeting. A dispute over the property held in trust
arose when the Canada Yearly Meeting, a superior body to which the Monthly Meeting was

"1 Dow 1 at p. 16.
¥ Free Church of Scotlanger Halsbury L.C. at p. 614.
? Ogilvie at p. 293.

10 (1886), 12 0.A.R. 543, [1886] O.J. No. 13 (Q.L.) (C.A.).

m
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teri t ori ally subordinate, resolved in 1880 to :
York Yearly Meeting, which was a change from its historical association with the more orthodox
English Yearly Meeting. Neither of the New York or English Yearly Meetings were superior to
the Canada Yearly Meeting, but were fraternal organizations. The changes tothe i di s ci pl i ne
did raise doctrinal matters, including the propriety of marriage to non-Quakers or to the half-
sister of a deceased wife, which apparently had been forbidden up to that time.!" Upset with the
adoption of the New York discipline, a dissident group within the Monthly Meeting purported to
set up separate Monthly and Yearly Meetings in accord with the English discipline, at which
point the remaining Monthly Meeting brought suit to determine the rights to the Monthly

Meetingbdbs property.

17.  The Ontario Court of Appeal unanimously held that there was no unalterable trust
binding the Canada Yearly Meeting to the English discipline, a finding which required inquiry

into the character of the trust, as the trust deeds were sparsely worded. Hagarty C.J.O. put it this

12
way:

I am of opinion that it was competent for the society to alter its
discipline and forms, and its highest constitutional authority the
Yearly Meeting can lawfully make such alterations, and that
dissentients from such a change cannot be heard to insist that the
right to the enjoyment of property is thereby forfeited. As already
stated, the founders could, if they had so pleased, have made a
specific form of doctrine of formula of worship the essence of the
trust. Nothing of the kind has occurred here. If we accede to the
respondentséd contenti on, the Society of
on the general trusts here expressed would be in a most helpless
state under a cast iron rule forbidding all variation or change.

[Emphasis added]

18. Burton J.A.06s concurring reas'dns stated th

' Dorland, at paras 104 and 106.
12 At para 33 (Q.L.).

1 At para 68 (Q.L.).
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I do not think I can more clearly explain my own views in
reference to the mode of determining a question of this kind than
by giving a short extract from the judgment of the Chief Justice in
the White Lick Casg(89 Ind. 136,) at p. 155:

"Where," he says, "a schism occurs in an
ecclesiastical organisation which leads to a separation
into distinct and conflicting bodies, the respective
claims of such bodies must be determined by the
principles which underlie the control of voluntary
associations. If there be within the organisation
officers or duly appointed persons in whom the
powers of such control are vested, those who adhere
to the acknowledged organism by which the
organisation is governed are entitled to the use of the
property without reference to whether they constitute
a_majority. The title to the property of a divided
church is in that part of the organization which is
acting in harmony with its own law; and the
ecclesiastical laws, usages, customs, principles, and
practices, which were accepted and adopted by the
church before the division took place, constitute the
standard for determining which of the contesting
parties is in the right."

19. On this basis, Burton J.A. held that the dissenting faction could not be entitled to relief as
they had, in effect, left the church: 14

74. If, in consequence of some local disagreement among the
members of the Monthly Meeting the defendants had separated and
applied to the Canada Yearly Meeting for recognition and been
admitted by that body as the West Lake Monthly Meeting, a very
different question would have been presented; instead of doing so
they have legally or illegally T it is not important which T sought
and obtained admission to a Yearly Meeting with which the West
Lake Monthly Meeting never could have had any relations, and as
they never have been recognised as an organised body by the
Canada Yearly Meeting within whose territorial jurisdiction they
sought to organise, they have no rights as such organisation which
a court of law can recognise or enforce.

' At paras 74 and 75 (Q.L.).



-8-

75.  If this view be correct it must necessarily be of no
importance, whether the doctrines and practices of the Meeting as
practised by the Plaintiffs be regular and orthodox or the reverse.

20. The decision of the Ontario Court of Appeal in Dorland was upheld by the Supreme

Court of Canada' and a similar analysis was applied in Itter v. Howe'®
(b) Deferenceto the Church on Doctrinal Questions

21. A second central legal principle is that courts should avoid wading into doctrinal
questions when it can by leaving them to the religious organization to determine. That is not to
say that courts cannot give effect to a doctrinally-defined trust, but rather that the court should
defer to the church if it has mechanisms by which to determine the matter. This point was made
clearly by Burton J.A. in lterv. Howe'’ fiAs | under st and itishhetwHemw i n
the right of property is dependent on the question of doctrine and that has been decided by the
highest tribunal within the organization to which it has been carried, the civil court will accept

that decision as conclusive, and be governed by it in its application to the case before it. 0

22. The American courts have long applied this deferential rule, given that the First
A me n d mentrehcbngent of freedom of religion and separation of church and state. Two
seminal US Supreme Court cases are Watsa v. JoneS and Jones v. Wolf’ In Watson the
Court held that secular courts must accept as binding any church adjudication regarding
Aqguestions of discipline, or of flamésthdCourtor ecc
upheld that rule, but added that this rule does not prevent courts form using neutral principles of
law to resolve a church property dispute that does not turn on questions of church doctrine.

These principles were very recently summarized in Re the Episcopal Church Casés: January

15(1887), 14 S.C.R. 39.

16118961 0.J. No. 31.

"7 Itter v. Howe [1896] O.J. No. 31 at 97.
¥ (1871) 80 U.S. 679.

19(1979), 443 U.S. 595.

29198 P.3d 66 (Ca. 2009).
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2009 decision of the Supreme Court of Californiait hat st at eods

uli tlealingat e ap

with a dispute over church property within the Episcopal Church (the Province of the Anglican

Communion covering the United States). The Court stated:

In this case, a local church has disaffiliated itself from a larger,
general church with which it had been affiliated. Both the local
church and the general church claim ownership of the local church
building and the property on which the building stands. The
parties have asked the courts of this state to resolve this dispute.
When secular courts are asked to resolve an internal church dispute
over property ownership, obvious dangers exist that the courts will
become impermissibly entangled with religion. Nevertheless,
when called on to do so, secular courts must resolve such disputes.
We granted review primarily to decide how the secular courts of
this state should resolve disputes over church property.

State courts must not decide questions of religious doctrine; those
are for the church to resolve. Accordingly, if resolution of the
property dispute involves a doctrinal dispute, the court must defer
to the position of the highest ecclesiastical authority that has
decided the doctrinal point. But to the extent the court can resolve
the property dispute without reference to church doctrine, it should
use what the United States

principles oflondsa WhI{1HP ¢48 B.% 695, .

597.) The court should consider sources such as the deeds to the

property in disput e, t he | ocal

gener al churchoés constituti
statutes, including statutes specifically concerning religious
property, such as Corporations Code section 9142

[Emphasis added]

Supr eme

(

Cour

churchos

on, canons,

23.  Ultimately, the Court in that case found that the church property was held in trust for the

Diocese.

24. As this case law reveals, when churches organize themselves by way of a corporate

structure, is it that structure not doctrine, to which the courts must turn in resolving property

disputes. When congregants are part of a larger hierarchical church T as is the case here T then

t hey

the vires of those decisions in the courts, either ecclesiastical or civil, and have them quashed.

What is not appropriate, however, is to undermine the institutional structure of the church and to

effect a schism by asking a court to imply a trust based on doctrine.

may chall enge t he wniitsidtenal formrhs antl to eéhallendgeur c h 0 s
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(c) T he Co u-Prées@arisdiction

25. Under the cy-presdoctrine, this Court may, in very limited circumstances, order a scheme
for the administration of trust property. The best modern formulation of the cy-présdoctrine is

from the American Restatement of Trusts

If property is given in trust to be applied to a particular charitable
purpose, and it is or becomes impossible or impracticable or illegal
to carry out the particular purpose, and if the settler manifested a
more general intention to devote the property to charitable
purposes, the trust will not fail but the court will direct the
application of the property to some charitable purpose which falls
within the general charitable intention of the settler.

[Emphasis added]

26. If the court assumes Cy-présjurisdiction, it must order a scheme as close as possible to

that set out by the donor.

217. I n their discussion of tchprésschdmeo, the Rlattsfs j ur i s (
rely heavily on the English case of Varsani v. Jesani*whi ch t hey describe th
case differences arose respecting the nature of the deity and the court ordered the property sold
and divided proportionally between tHd&htwo co
Plaintiffs wur ge this Court to take a similar HfAagno
parties to continue to use the various properties within the territorial area of the Diocese for
identifiably Anglican purposes and not required the court to decide upon a winner as to who

represents the Anglican faith sought to be pr

28. In Varsani the Court applied an extended statutory cCy-pres jurisdiction under s.
13(1)(e)(iii) of the Charities Act 1993an English statute. That statutory provision gives an

English court broad jurisdiction to alter a trust:

2 See Picarda, The Law and Practice Relating to Chariti@&’ ed. (London: Butterworths, 2002) at p. 279.
?See Plaintiffséd Ope#a’iZng, paras 19, 169 and 173

“Plaintiffsé Opening, para 19.
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where the original purposes, in whole or in part, have, since they
were laid down,

(i) been adequately provided for by other means; or

(i1) ceased, as being useless or harmful to the community or
for other reasons, to be in law charitable; or

(ii1) ceased in any other way to provide a suitable and effective
method of using the property available by virtue of the gift,
regard being had to the spirit of the gift.

[Emphasis added.]

29. There is no statutory equivalent in British Columbia. The result is that the common law
requirements for the invocation of the cy-presdoctrine continue to apply, as Picarda makes clear:
filn jurisdictions where there has been no legislative extension of the cy-présdoctrine the courts

will apply funds cy-présonly if there is impossibility or impracticability. X

30. The further result is that a scheme such as was ordered in Varsani is not available or
appropriate in this jurisdiction. In Varsanithe schism was T as in this case T essentially
theological. One group accepted the authority and divine status of the current leader of the sect;
the other refused to accept the leader due to allegations of misconduct. Because of this
difference, neither group felt able to worship with the other. In the result, the Court of Appeal
held that the lower court did have jurisdiction to order a scheme under the Act. It concluded that
the objects of the trust were no | ousiggehe
t rust pas conpeplatedyb9 the Act. On the other hand, both Morritt Chadwick L.JJ.
were of the view that the court would nothave had cy-présjurisdiction as the common-law stood
prior to the enactment of the Charities Act This was because the court could hear evidence and
determine which of the groups was in fact acting in closer accord with the purposes of the trust.

Accordingly, it would not be impossible or impracticable to administer the trust.

* Picarda, supra at p. 285.

provi



-12 -

31. With respect to this point, Morritt L.J., after describing the details of the theological
dispute and the inquiries that the minority group suggested could be answered to determine the

proper beneficiaries of the trust, stated as follows:*

But for the jurisdiction conferred by section 13 of the Charities Act
1993 there would be much to be said for the submission for the
minority group. It could not be said that it was either impossible or
impractical to carry out the purposes of the charity so long as either
or both of groups professed the faith of Swaminarayan according
to the teaching and tenets of Muktajivandasji. Accordingly it
would be essential to obtain answers to the inquiries proposed by
the minority group. If either group continued to profess the faith
then there would be no jurisdiction to make a cy-présscheme. In
that event the court would have no proper alternative to making
orders limiting the use of the facilities afforded by the charity to
the members of that group to the exclusion of the members of the

other group.

[Emphasis added.]

32. Chadwick L.J. agreed with this proposition in his concurring reasons. He commented as

follows at p. 237:

If the question which, if either, of the views now held by the
majority group and the minority group respectively do truly reflect
the teachings of Muktajivandasji in the circumstances which have
arisen were to be resolved in favour of either group ... then, under
the law as it stood before the Charities Act 1960, the court could
not direct a scheme, either Cy-prés or in the exercise of the
administrative jurisdiction. This is because it would still be
possible to carry out the original purposes of the charity through
the use of the property by the group who, on this hypothesis, had
been found to be the adherents of the true faith; and any
application of any part of the property for use by the other group
would be open to attack as a breach of trust. It is for that reason
that, under the old law, the court would have been required to
decide the underlying question.

[Emphasis added.]

> Atp. 232.
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33. It follows from this reasoning that a doctrinal or theological dispute is not sufficient to
render a trust in favour of a particular religious group impossible or impracticable to perform.
There is no cy-présjurisdiction in such circumstances because the court can determine which of

the competing groups is adhering to the purposes or objects of the trust.
PART Il - THE FACTUAL BACKGROUND
A. The Structure of the Anglican Church
34.  The evidence i both viva voceand by affidavit i will prove the following facts.
(1) The Anglican Communion

35.  The Anglican Communion is a voluntary association of autonomous, self-governing
churches, whi ch aBHach praviact it thke dAnglicgn charsh iwithin e deftned

geographic region comprising one or more nation states.

36.  The Anglican Church o f Canada (the WAAnglican Churct
province of the Anglican Communion. Other provinces include the Episcopal Church in the
United States and the Province of the Southern Cone, the latter of which encompasses Argentina,

Bolivia, Chile, Paraguay, Peru and Uruguay.

37. The Anglican Communion has no legislative, binding authority. It is not the central
administrative body of a worldwide church, such as is seen in the Roman Catholic Church. The
Anglican Communion is held together by whatar e t er med the Al nstr umen

namely:
(a) The Archbishop of Camdtieallead;r y, t he Commu
(b) The Lambeth Conference, which occurs every ten years and last met in 2008;

(c) The Anglican Consultative Council, which arose as an instrument of Communion

in 1968 and is its only formally constituted instrument; and

(d) The Primatesdé Meeting, which arose as a
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38. None of the Instruments of Communion has any legislative or juridical authority over

provinces.

39. GAFCON, which the Plaintiffs and certain like-minded bishops attended and to which

they repeatedly refer, is not an Instrument of Communion.

40. Communi on wi t h t he Angl i can Communi on i s
Di oceses, pari shes anduminand&iwiuiah st ae eAogl iyc d
virtue of the province to which they belong. Dioceses, parishes and individuals cannot declare
themselves to be in or out of communion with other individuals or ecclesiastical bodies; rather,

they share in the communion that their province enjoys.

41. There can be no serious question that the ACC is in communion with the Anglican
Communion. It (i) remains in communion with the See of Canterbury, (ii) was invited to send all
of its bishops to the Lambeth Conference 2008 and all who could did attend, (iii) continues to
participate as a full member in the Anglican Consultative Council and (iv) continues to

participate in the Primates6é Meeting.

42.  In contrast, Donald Harvey, who leads the Anglican Network in Canada (ANiC), was not
invited to attend Lambeth, and did not do so. The ANiC is not one of the provinces of the
Anglican Communion, nor is the theologically-based province (the ACNA) that the ANiC hopes

to form. The ANiC is also not a member of the Anglican Consultative Council.

43. The ACC is the only province of the Anglican Communion within Canada. The
Archbi shop of Canterbury affirmed in February
Communion recognize one ecclesial body in Canada as a constitutive member of the

Communion, the Anglican Church of Canadabo.

44. There is no province in the Anglican Communion T and there never has been T that is
organized along theological lines, as opposed to geography. To the contrary, a distinctive feature
of Anglicanism is that Anglican churches are territorially-defined, and encompass a wide
diversity of theological views within them. That territorial definition and theological
inclusiveness is probably a result of the Church being an establishedChurch. As such, the

Church of England carried a presumption of including all citizens, and it proved too bloody and
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too illiberal to force everybody to believe too many specific things, and so it has always

encompassed a wide breadth of opinion.

45.  Relatedly, ecclesiastical units within the Anglican Communion are exclusive in territorial
terms. Almost without exception, provinces, dioceses and parishes occupy exclusive geographic
boundaries; that is, there is only one province, diocese or parish in any specific place. While
over history there have been minor exceptions to this rule, jurisdictions only ever overlap where
the relevant authorities consent. It would be utterly unprecedented for a province to be created
the boundaries of which overlap with any other province, particularly where the existing
province does not consent. Furthermore, such a scheme would be contrary to the basic

organization of the Anglican Communion.

46.  Provincial autonomy is a fundamental feature of Anglicanism. The principle means that
no province is bound by any decision made by an external body, except to the extent that the

province decides to make that decision binding on it.

47. Another fundamental feature of Anglicanism is that each province is to respect the
autonomy of every other province and not intervene in their affairs. This principle has reiterated
in past debates within Anglicanism, including over the ordination of women. It is linked to the
fundamental principle that no bishop, priest or deacon may officiate in a diocese without the

di oc e s agperthissien.h 0o p 6

48.  Yet another fundamental feature is that Anglican churches are very hierarchical
institutions, with highly-developed and sophisticated governance structures. Governance within

Anglican churches is marked by:
(a) An episcopal polity, meaning that authority is primarily exercised by bishops;
(b) Representative, legislative bodies;
(©) Ecclesiastical courts for the adjudication of disputes; and

(d) Statutes of incorporation, constitutions, canons, rules and regulations clearly

setting out jurisdiction, substantive laws and matters of procedure.
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(2)  The Anglican Church of Canada

49. The Church of England has existed in Canada for centuries. In Canada, self-government
of the Church, which is now known as the Anglican Church of Canada, dates back to 1861. The
Primate of the ACC is Archbishop Fred Hiltz. Anywhere from 625,000 to 800,000 Canadians
currently worship within the ACC.

50. The representative, legislative body within the ACC is the General Synod. It was
founded in 1893 and incorporated by special federal statute in 1921 under An Act to incorporate
The General Synod of the Church of England in Can&da 1921, c. 82. The name of the

General Synod was changed to The General Synod of the Anglican Church of Canada in 1956.

51.  Pursuant to the powers granted it under its incorporating Act, the General Synod has
passed a Constitution and Canons, and have amended them many times over the years. The
Handbook of General Synod, which collects together the Constitution and Canons and other
rules and regulations, spans over 200 pages. Among the topics dealt with by the Canons are
administrative matters; financial management and benefits; ministry, clergy, doctrine and

discipline; and ecclesiastical courts.

52. The General Synod is a broadly representative body and is made up of members from
every diocese and all three orders (lay people, priests and bishops) from across the country. It
meets every three years, for about nine days, during which members exchange information, set
policy for the church and pass resolutions and canons (which are the laws of the ACC). It
considers and votes on resolutions proposed by members on a wide variety of issues. In years
when the General Synod does not meet, the church is governed by the Council of General Synod,
which is an executive body that carries on the work of the General Synod between sessions.
Among other things, the General Synod has the authority and jurisdiction over the relations of
the Church with other religious bodies in Canada and elsewhere, and the relations of the Church

with other Churches of the Anglican Communion.

53. The General Synod also has j ur i sdi cti on over Athe defini
Church in harmony with the Solemn Declaration

history, this jurisdiction has been used to effect many controversial changes, including: the
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adoption of a new Hymn Book in 1908, a new, Canadian Book of Common Prayer in 1918, a
second one in 1959, and the Book of Alternative Services subsequently; and allowing for the

remarriage of divorced persons, the ordination of women and the consecration of women.

54. The Solemn Declaration forms part of the Constitution of the General Synod. It is a
historical document, made in 1893 at the first General Synod, in the context of the Canadian
Church 6s quest for responsible government

England, which the Canadian Church made in order to temper the concern that its claim to

autonomy was an act of schism from Anglicanism.

55. The purpose of the Solemn Declaration was not to restrain future evolution of doctrine,
and the General Synod has never considered itself unable to evolve its doctrine, as is evident
from very early in its life. Indeed, referencing some of the changes set out in the previous
paragraph, the remarriage after divorce and the ordination of women as priests and,
subsequently, as bishops occurred in Canada in the 1960s, 1970s and 1980s respectively. Only
the ordination of women as priests has been adopted at all in the Church of England, and that in

the 1990s.

56.  Interpreting the Solemn Declaration as a requirement for the Anglican Church of Canada

to maintain fAhistoric, orthodox Anglican

the standards of doctrine within Anglicanism which cannot be defended either theologically or

doct

constitutionally. As one of the Defendantso

Anglican tradition is a dynamicrather than a static faith tradition. Doctrinal formulations are not
static. They are shaped by their historical, social, and cultural context. Interpretation is an
ongoing project. Doctrine cannot be frozen in a single historical form. The interpretation of
doctrine involves what is often referred to as a hermeneutical circle in which there is a constant
movement back and forth between the social, cultural and historical context in which the
doctrine was originally formulated and the contemporary social, cultural and historical context in
which it is interpreted. Anglicans bring new questions to the Bible and to the historic doctrinal

tradition in new historical contexts.

57. While the amending formula in the Declaration of Principles (section 11) presently does

not permit alteration or amendment of the Solemn Declaration, a changetosec t i on 11

t sel
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be considered when a majority of each Order
requiring a two-thirds majority in each Order voting at two successive sessions of the General

Synod.
(3) The Ecclesiastical Provinces

58. There are four internal ecclesiastical provinces in the Anglican Church of Canada. The

head of each ecclesiastical province is known as the Metropolitan.

59. The Ecclesiastical Province of British Columbia and Yukon, which was established by
Canon XVI of the General Synod, is comprised of the Diocese of New Westminster, the Diocese
of British Columbia (Vancouver Island and the Gulf Islands), the Diocese of Caledonia, the
Diocese of Kootenay, the Diocese of Yukon, and the Anglican Parishes of the Central Interior

(formerly known as the Diocese of Cariboo).
(4) The Diocese of New Westminster

60. Each ecclesiastical province is comprised of several dioceses. There are thirty dioceses
across Canada, including the Diocese of New Westminster, within the Anglican Church of

Canada.

61. The Diocese is the fundamental unit of the church. The Anglican Church of Canada, like
all other Anglican churches, is a church with an episcopal polity, meaning that it focuses on the

authority of the diocesan bishop.

62. The senior governing body of the Diocese is the Synod, which is an ecclesiastical
parliament which meets at least every two years at the call of the Bishop. Over the past 22 years,
the Synod has met at least once each calendar year and occasionally twice in a calendar year.
Among other things, the Diocesan Synod considers and votes on resolutions proposed by

delegates on a wide variety of issues.

63. The Synod of the Diocese itself was incorporated in 1893 by Act of the Legislature of the
Province of British Columbia, namely The Anglican Synod dhe Diocese of New Westminster
Incorporation Act1893(t he A Act 0) . Section 1 of the Act

all licensed clergy, Diocesan officials and lay delegates, being members of the Synod of the
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Diocese of New Westminster, together constitute a body politic and corporate known as the

Synod of the Diocese of New Westminster.

64. Section 4(1) of the Act provides that the Synod may adopt as well as alter, amend or
annul its Constitution and Canons. The Canons are the ecclesiastical rules, or bylaws, of the
Diocese. The Canons spell out rules on such matters as: diocesan governance; the creation and
organization of parishes and alternative parish structures; the construction of new buildings in
the Diocese; ministry and discipline; finances; and relations with the Anglican Church of
Canada. The aspects of the Act and the Canons that relate to parishes will be referenced further

below.

65. Article 5 of the Diocesan Constitution authorizes the Diocesan Council to enact such
regulations as shall be deemed necessary for the administration of the Constitution and Canons

and in the carrying out of the business entrusted to it by the Synod.

66. The Diocese is geographically defined on the face of that Act. Its Preamble notes that a

N

petitionhadbe en fipresented from the Bishop and the
such Diocese consisting of the Districts of New Westminster, Yale, Kootenay, and Lillooet, and

a large portion of the Cariboo District, praying that the Synod should be incorpor at e d 0 . Il n 1
the Act was amended to exclude from thé& Dioce
Meri dian of West Longitude. . .0 Essentially t
Hope and from the US-Canada border to Powell River and the First National Village of

Kingcome.
(5) Diocesan Bishops

67. The head of a diocese is a bishop. Within the diocese, the bishop serves as the focal point
of apostolic oversight. The principle of the diocesan bishop as the chief minister of the diocese

is enshrined in the Constitution and Canons of the Anglican Church of Canada.

68. The 1 mportance of bi shopsé role is reflec
Anglican Communion in the United States: t he

in Greek.
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69. The Bishop of the Diocese of New Westminster is the Right Reverend Michael Ingham.

70. Bishops in Anglican dioceses are elected. Pursuant to Canon 2 of the Diocesan Canons,
Michael Ingham was duly elected as Bishop of the Diocese on September 25, 1993. He was
consecrated as the Eighth Bishop of the Diocese on January 9, 1994.

71. Although the Bishop plays a presidential role in the Synod, he or she has a responsibility

to consider and to be guided by the mind of
Archbishop Hambidge, believes that a bishop is required to implement the will of the Diocesan

Synod and that, if he or she cannot, he or she has no choice but to resign. In Archbishop

Hambi dgeds vVvi ew, bi shops i n t heply &jacgrhotioasan Chu
passed by diocesan synod. Bi shops can withho
the Synod, but cannot do so indefinitely. Archbishop Hambidge has been a priest since 1953, a

bishop from 1969 to 1993, and the Metropolitan of the Ecclesiastical Province from 1981 to

1993.

72.  In Anglicanism, Bishops have an inherent authority known as jus liturgicumover the
authorization of liturgy. Specifically, jus liturgicumis the power of the bishop to authorize
liturgy for ordinary parish worship, to authorize legitimate alternatives to or variations in the
authorized liturgy, to authorize supplemental liturgy for special purposes or for occasional use, to
regulate abuses in worship and to provide authoritative interpretations of rubrics when there is
doubt or dispute, in order to ensure that the liturgical needs of the faithful are provided for in
such a way as to promote unity, with diversity contained within appropriate parameters, to ensure
the doctrinal integrity of worship and to ensure that worship is conducted in a way which is

edifying and authentically Anglican.

73. The fact that a |l iturgy has doctrinjasl i mpl

liturgicum; to the contrary, in Anglican practice all liturgy has doctrinal implications.

74. Di oc e s an juBitugibumin sfformed in the Constitutions of both the ACC and

the Diocese. Section 9(a) of the Declaration of Principles of the General Synod states that

Anot hing contained in sect.itl®mpsversbjyrisdictionandd 8 s |
authority inherent in the office of bi shopo.
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section 7 spells out certain fundamental principles, and section 8 deals with ecclesiastical
offenses and disciplinary proceedings. In the Constitution of the Diocese of New Westminster,
there is express reference in Article 1 to the lawfulness of the Bishop, from time to time,

authorizing and ordering to be used any special form of Prayer or Thanksgiving.
(6) Parishes

75. Dioceses comprise several parishes, which are served by priests. Each diocese of the
Anglican Church of Canada contains parishes. There are approximately 78 parishes in the

Diocese of New Westminster and approximately 1,792 across the ACC.

76. By contrast, Ititeame Nernrevo2% fiAndanadao

77.  In a church with an episcopal polity, like the Anglican Church of Canada, a parish is both
geographically and theologically part of a diocese as the community of word, sacrament and
pastoral oversight in which the bishop presides as the chief pastor. Correspondingly, in the
Anglican polity, a parish is not an autonomous entity but an integral, inherent and constituent
part of the diocese in which it is geographically located. Parishes are subject to the jurisdiction
of the diocesan bishop and the canons of the diocese. A parish does not exist apart from the

diocese.

78. A parish continues in perpetuity to be the responsibility of the bishop of the diocese in
which it is geographically located. When there is pastoral or episcopal contact across diocesan

boundaries in the Anglican Church of Canada, this is only by agreement of the bishops involved.

79. I n the DiocesanP&rainome , sitdirei fwoersd fifan
boundaries have been defined and wherein a congregation or congregations have been
established for the worship of Almighty God and served by a cleric or clergy holding the license
of the Bishop of the Diocese and shall include any Missionary District so directed by the
Bi shopo.

80. Parishes in the Diocese are subject to the Act and the Constitution, Canons, Rules of

Order and Regulations of the Diocese.

( AANiI

ANi C6s website, with a combined Sunday attend

Eccl

€
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81. In some dioceses in Canada, parishes are incorporated, and in others they are not.

Whether or not the parish is incorporated, it is inherently part of the diocese.

82. The Act of the Synod of New Westminster provides an option for the incorporation of
parishes within the Diocese. Most parishes in the Diocese are now incorporated, and every
parish that is incorporated is so under the Act. Parish incorporation has nothing to do with
giving the parishes a life separate from the Diocese, but rather is intended solely to limit the
exposure of the Diocese T including the property of unincorporated parishes still registered in the

name of the Diocese T from certain forms of liability, e.g, in the event of major accident

litigation.

83. The provision of the Act permitting parish incorporation is section 7. Incorporation is
permitted where Athe | imits [of the parish] h
Synodo. | ndonebypl@ercdtair@an i os and is only effecti

Executive Committee of t hoa(2)9® Yursoanttosubsattiort(4),e Bi s h
the Apersons who sign such declaration, and
corporate and politic in fact and in namebo.
important of which are:
(a) To take, receive, purchase, and otherwise acquire and hold real and
personal property, and the same to manage, lease, and, with the consent of

the Executive Committee and the Bishop, mortgage, sell, or otherwise
dispose of;

(e) To make by-laws, rules, and regulations for the management of the affairs
of the said Corporation, and to alter, amend, and rescind the same;
providing always that all such by-laws, rules, and regulations, and all
amendments thereof, shall be assented to by the Executive Committee of
the Synod and the Bishop before they shall become operative, and such
assent shall be certified under the hand and seal of the Lord Bishop of
New Westminster.

[Emphasis added]

84. Upon incorporation, the Certificate of Incorporation states expressly that the parishes are
incorporated Apursuant to The A ingellhcaprationSy no d
Act , 1 8 98 Registraa fd Contpanies assigns the newly incorporated parish an
i ncorporation number pr e cymgtlee@arish as ont ihcerporhteelt t er s
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under the Act. If a parish is incorporated, it is additionally subject to by-laws, rules and
regulations of the parish corporation, which pursuant to the Act cannot be made, altered or

amended without the assent of the Executive Committee of the Synod or the Bishop.

85.  Section 4 of the Declarations of Incorporation of parishes specifically identify certain
Trustee positions for the Parish corporation. The ter m ATrusteeo i
because of the obligations of such individuals to maintain and preserve the assets of the Parish.
Usually the Trustees have very little to do and are not called on to meet or to make decisions.
Decisions of the Trustees regarding the sale or encumbrance of land registered in the name of the
parish corporation are subject to approval by Diocesan Council and the Bishop. The primary
role of a Trustee is to protect and preserve the land and assets held in the name of the parish
corporation for the purpose of enabling the Diocese of New Westminster to carry out its ministry
and the ministry of the Anglican Church of Canada in the geographic area served by the parish
corporation. The Trustees are bound to act within the canonical requirements of the Church, and

the Trustees who are clergy have specifically sworn an oath to that effect.

86.  During the period from 1893 to the present, 70 parishes in the Diocese have been
incorporated. Some of those parishes have been closed and some have merged. Diocesan

consent is required to merge, dissolve, establish or move a parish.

87. Canon 15 empowers the Bishop to intervene in a parish and make structural changes to it,

S

us e (

including where the parish fiis experiencing

Bishop, affects the orderly management and operation of the
instance, to effect the merger of the parishes of St. Matthias and St. Luke into one Anglican

community, as seen in Regulation P-7.

88. Parishes are very much involved in the Diocese. Clergy attend a variety of Diocesan

event s, including conferences and Parikhetterg y

and clergy can sit on diocesan committees; the Plaintiff Zenia Cheng sat on the Constitution and
Canons Committee and the Plaintiffs Linda Seale and Trevor Walters sat on Diocesan Council,

for examples. Both clergy and lay people are eligible to attend Diocesan Synod. Delegates from

Pari s

day e

each of St. Johnds Shaughnessy, St . Matthias/

of the Good Shepherd attended diocesan synods until a walkout in 2002, including at sessions in
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which the Canons have been amended. In addition, certain delegates from those parishes

attended a subsequent financial synod, which was held at Christ Church Cathedral on January 18,

2003; the Plaintiff Michael Bentley was among the speakers. Despite a walkout from Diocesan

Synod in 2002 of delegates from St. Johnodos S
Abbotsford and the Church of the Good Shepherd, tables were set aside for delegates from each

of those parishes during every Diocesan Synod after 2002.

89.  Delegates from parishes may also go to Provincial Synod, as well as to the General
Synod of the ACC. The Plaintiff Stephen Leung has been a delegate to both the Provincial
Synod and the General Synod.

90. Under the Diocesan Canons (Canon 27) Diocesan Council has responsibilities, subject to
the directions of Synod, in relation to identifying the ministry needs of the Diocese as a whole
and of each of its various areas, and congregational development, expansion and revitalization.
The Diocese also has a Ministry and Congregational Development Committee, under Regulation
11, whose purpose is to advise the Bishop and Diocesan Council on the Anglican ministry within
the Diocese and on the creation of structures and activity necessary to meet those needs
effectively. The Committee is to advise the Bishop and Diocesan Council on matters including
the incorporation, merging, amalgamation, splitting, disbandment, liquidation and winding up of
existing Parishes, all proposals for amendment or definition of Parish boundaries, all proposals
for the creation of new parishes, all proposals for the naming of new Parishes or the renaming of
existing Parishes, and the acquisition, use and disposal of buildings and properties by the

Diocese, parishes and related groups.

91. On an annual basis, parishes including (up to approximately 2002) those to which this
litigation relates, submitted to the Diocese parish statistics including the number of members on
the parish roll, the number of baptisms, marriages and funerals, and average Sunday school
attendance. The Diocese also periodically establishes task forces or commissions which analyze
the utilization of parish facilities and other matters. For example, from 1995 to 1997 the
Diocesan Commission on the Use of Physical Resources worked toward reviewing and
recommending changes to the deployment of assets. All of the parishes of the Diocese were

asked by the Commission to complete a parish survey in which information was requested on,
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among other things, parish buildings, capital expenditures, and facility uses. A further diocesan
investigation of physical resources was undertaken in 2006 and 2007, and new parish surveys

completed, although St. John6s Shaughnessy, St. Matthias/ St .
Good Shepherd did not submit surveys.

92. The Diocese may initiate processes such as the merger and closure of parishes. For
exampl e, t he Canons provi de tthiaitiate the[piockshof Bi s hc
mer ging parishes, whether incorporated or not
final, subject to the discretion of the Bishop not to merge, even in face of parish opposition

(Canons 1341-1346).
(7)  Appointment and Licensing of Priests

93.  Each parish in the Diocese has one or more priests appointed and licensed to it. Where

the appointment is of a permanent nature, the chief priest appointed and licensed to a parish is

known as the Ai ncumb e n bndor morehskodate brassistannfriests. t may
In addition, a parish may have assigned to it one or more assistant curates and/or deacons. The

rector or priest-in-charge is, according to the Act and each Declaration,t he fipr esi di ng o

the Parishcorpor at i ono.

94.  Pursuant to the Diocesan Canons, the Bishop of the Diocese makes all clerical
appointments to parishes, as was done with each of the Plaintiff priests. An appointment cannot
be made unless the Bishop approves of the candidate. These appointments must be made as well
in consultation with the Canonical Commi tt e
Committee on Appointments. While generally no appointment can be made to a parish without
consent of the Canonical Committee of that parish, the Diocesan Canons provide that the Bishop
may make a clerical appointment to that parish whether or not the Canonical Committee of that
parish consents in the event the Bishop has proposed six candidates for a clerical appointment

and the Canonical Committee has refused to consent to the appointment of any of the six.

95. Prior to appointment, candidates generally

(or Archbishopbs Expectations, where the Bis
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Ecclesiastical Province) for clergy. The expectations related to diocesan involvement include the

following:

(1) Because of the Diocesan nature of our church, I would expect an
Incumbent to give strong leadership in the development of the relationship
between parish and the Diocese.

(2) The priest would be expected to take part actively in Diocesan Synod;
Diocesan Clergy Conferences; Deanery Chapter Meetings; and through these
means express the inter-dependant nature of the Body of Christ.

(6) The people of the congregation should be encouraged by the priest to be
actively involved in Diocesan and Deanery events, such as, Synod, Conferences,
etc....

96.  Every priest or deacon in the Anglican Churchhas a pl ace of fdAcanoni

order for a priest or deacon to take a licence of a bishop other than his or her own, that
originating bishop must release the priest or deacon from his or her earlier one. In Canada, a
document called letters i b e n e  d serceeas motifi¢ation of release from one bishop to the
receiving bishop, commending that person as someone in good standing and free to accept

licence under the receiving bishop.

97. Under the Diocesan Canons, no person shall officiate within the Diocese for more than
two consecutive weeks in the same Parish without a written licence or permission from the
Bishop. Similarly, Canon XVII of the Canons of the General Synod of the Anglican Church of
Canada provi des n]b bishop, @eriest éor deacon Shalltexeraise an forldained

ministry within a diocese without a license or temporarypermi S si on fr om t he

98.  Each of the Priests received a licence in this Diocese from Bishop Ingham or his
predecessor as Bishop of the Diocese, Douglas Hambidge. Licences are signed by the Bishop

and the Registrar of the Diocese, and entail an expectation of diocesan involvement.

99.  The form of licence issued to each of the Plaintiff priests was along the following lines:

...We do by these Presents give and grant unto you, in whose Fidelity, Morals,
Learning, Sound Doctrine, and Diligence, We do fully confide, our Licence and
Authority to perform the office of [to be filled in with status and parish] within
our Diocese and Jurisdiction, in preaching the Word of God, in reading the
Common Prayers, in Ministering the Holy Sacraments and in performing all other

(

OC |
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Ecclesiastical Duties belonging to the said Office, according to the form
prescribed and used by the Anglican Church of Canada, in that behalf
lawfully established and promulgated, and not otherwise, or in any other
manner, (you having first before us, taken the Oaths, and made and
subscribed the Declarations, which in this case are required to be subscribed,
made, and taken), and hereby reserving ourselves and our successors,
Bishops of New Westminster, full power and authority to revoke these
presents and all things herein contained, whensoever we shall see just cause
to do so.

[Emphasis added]

100. In order to become priests of the Diocese, each of the Plaintiff priests were also required
to swear or subscribe to certain oaths and declarations. One aspect of those oaths and
declarations relatestoo bedi ence to the Bishop of the Dioc:¢
l awf ul and honesto (mor e r ec e Thtdatyafobdilience toa | | | e
the diocesan bishop from whom clergy receive their licence is sworn because clergy are, in a
sense, proxies for the bishop in each parish. The bishop of a diocese licences and appoints

clergy to exercise the Dbishopghmmrishdsi ocesan mini

10l. The Defendant sdieswviopedrsc & eiqu etshhati sal awf ul a
it has been found otherwise by an ecclesiastical court. If clergy are compelled by conscience to
disagree with an action, or decision of their Diocesan Bishop, their remedy is to bring the
appropriate information to the appropriate ecclesiastical authority, or to resign and leave the

parish.

102.  Another aspect of @ p r bathssaid@leglarations requires assent to the Canons which

Aihave be e rMronotime tstim@aphsded b the General Synod, the Provincial Synod and

the Synod of t he Di olnewsasng thifoathNotery adeaget tidbides t e r 0 .
by the structure of the Anglican Church of Canada, including the structure of parishes within the

diocese. Canonical obedience, and the license of the Bishop to serve in the Diocese, require that

clergy flassent to and abide by the Constituti 0 n , Rul es of &theA&nglican and C:

Church of Canada and the Diocese of New Westminster.

103.  When an incumbent is inducted to a parish, a service of induction and institution is
conducted, typically at the building in the parish to which the incumbent is inducted. The Bishop

of the Diocese or a representative of the Diocese designated by the Bishop attends and
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participates in the service. The liturgy for the induction both under the Book of Common Prayer
1962 (a version of the Book of Common Prayer specific to the Anglican Church of Canada) and
under a newer form of the Anglican Church of Canada used in this Diocese for approximately 20
years make <clear the Bishopdés authority <conv
Common Prayer (p.671) directs that i €t he | ncumbent shall kneel be
deliver to him the Letters ohstitution and/or Licence, sayingi Accept thi s charg
mine and thine, I n the Name of the FaffHiser, an
same wording, but in contemporary English, is also in the newer, celebration of new ministry

rite.
(8) Ecclesiastical Courts and Discipline

104. The structure of the ACC provides for ecclesiastical courts at each of the national,

provincial and diocesan levels.

105. A Diocesan ecclesiastical court is provided for by Canon 42, which concerns discipline.
The composition of the court differs according to whether the case involves doctrine or not.
Where a doctrinal question is raised, the appeal is to the Supreme Court of Appeal of the ACC,

and where there is no doctrine in issue, to the Court of Appeal of the Ecclesiastical Province.

106.  The Provincial Court of Appeal is provided for in Canon 8 of the Canons of the Anglican
Provincial Synod of British Columbia. That court has jurisdiction over three different matters:
(1) the trial of Bishops; (2) the hearing of appeals from the judgment or decree of a Bishop; and
(3) the consideration of matters presented by the House of Bishops, the House of Delegates, or
the Bishop or Synod of a Diocese. The trial of a Bishop, Priest or Deacon may take place on
grounds of (1) crime, immorality or schism; (2) wilful violation of the Constitution and Canon of

General Synod, Provincial Synod or Diocesan Synod; or (3) neglect of his or her office.

107.  The Supreme Court of Appeal of the ACC is provided for in Canon XX of the Canons of
General Synod, and the Rules of the Court are set out in Appendix A to that Canon. There are
two avenues by which a case may be taken to the Supreme Court. First, it may be brought by an
appeal (1) from the judgment or decision of the bishop of any diocese or the judgment or

decision of any diocesan court or (2) from the judgment or decision of the court of any
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ecclesiastical province. An appeal may only be brought to the Supreme Court, however, where
(1) the decision appealed from relates to doctrine or worship, (2) a bishop has been tried, or (3)
the validity or interpretation of any provision of the Declaration of Principles or the Constitution
or any Canon of the General Synod or the Constitution or any Canon of a provincial synod or of
a diocesan synod is in question. The second avenue to the Supreme Court is by stated case at the

request of:

1) the General Synod, or

i1) any provincial or diocesan synod, or

ii1) the House of Bishops of The Anglican Church of Canada, or
iv) the House of Bishops of any ecclesiastical province, or

v) a court of any ecclesiastical province or diocese,

to determine the validity or interpretation of any provision of the Declaration of
Principles or the Constitution or any Canon of the General Synod or the
Constitution or any Canon of a provincial synod or of a diocesan synod.

108. The Supreme Court decided a stated case in 1989, IN THE MATTER of a request of the
House of Bi shops of the Ecclesiastic Provinc
interpretation of cewdin provisions of the Constitutions and Canons of the General Synod of The
Anglican Church of Canada, and of the Ecclesiastical Provinces and Dioceses .tHEreofise

that was whether or not consecrations and ordinations and the solemnization of marriage

according to the new Book of Alternative Services were valid, and whether the old Book of

Common Prayer could stildl be used, Ahaving r
and 8.a) of the Declaration of Principles of, and Canon XIV of, the General Synod of The
Anglican Church of Canada, 06 as wel |l as the
Provinces and the Dioceses. The Supreme Court ruled affirmatively to each question stated, and

that largely resolved the matter within the Anglican Church of Canada.

109. The Plaintiffs refer to the Thirty-nine Articles of Religion in their Amended Statement of
Claim as one of the places in which the #fAhist
moment accepting t IseoteWwithathanArticlé XX¥10of the ThértmNisce |, it

Articles commences:

XXVI. Of the Unworthiness of the Ministers, which hinders not the effect of
the Sacraments.
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Although in the visible Church the evil be ever mingled with the good, and

sometimes the evil have chief authority in the Ministration of the Word and

Sacraments, yet forasmuch as they do not the same in their own name, but in
Christods, and do minister by his commi ssi
Ministry, both in hearing the Word of God, and in receiving the Sacraments.

Neither is the effect of Christodés ordinanc
grace of Goddos gifts diminished from such
Sacraments ministered unto them; which be effectual, because of Chri st ods
institution and promise, although they be ministered by evil men.

110.  The fact that within Anglicanism the unworthiness of ministers does not hinder the effect
of the sacraments does not mean that individuals concerned with the perceived unworthiness of a
minister have no remedy. Article XX VI concludes as follows:

Nevertheless, it appertaineth to the discipline of the Church, that inquiry be made

of evil Ministers, and that they be accused by those that have knowledge of their
offences; and finally, being found guilty, by just judgment be deposed.

I11. The Ainquiryo which Article XXVI contempl a
which is to happen before higher-ranking ministers within the hierarchy of the Church or in the

ecclesiastical courts, not courts of law. Further, the remedy expressed in Article XXVI of the

Thirty-ni ne Articles is that the minister Afound

bishop) property in the Diocese over which he presides become affiliated with another Diocese.
(9) Church Buildings in the Diocese

112.  In many cases, the Diocese was the first registered owner of the properties on which
church buildings in the Diocese were constructed. It remains the case in respect of certain
parishes that the Diocese is the registered owner of the property on which the church building is
located. Diocesan Council and the Bishop authorize the transfer of title to the parish where a

transfer does occur.

113.  When property is transferred from the Diocese, parish property does not come to belong
to members of the congregation, who may change from time to time. Rather, where a parish is

incorporated it belongs to the parish, which is an incorporated entity of the Diocese.

114. Diocesan consent must be obtained before a mortgage is placed on church property,

regardless of by whom legal title is held. The Act provides that parish corporations cannot
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mortgage real or personal property without the consent of the Executive Committee and the
Bishop, and Canon 1492 states: i N @ beeplaceduombny Barisk e f or
building:..in the case of an incorporated Parish, until the required approvals under the Act of

by

Incorporation ofthe Di ocese have been obtained. ..o

115. Diocesan consent also must be obtained before a church can be built or renovated. Canon
1491 of t he Di ocesan Canons stat es: i No Chu
residences or other Parish buildings or fixtures within any worship space shall be built, altered,

added to or renovated without:...(b) the cons

116.  Under Canon 2102 the role of the Diocese0 Architectural and Plans Committee is to give
advice regarding, among other things, the building of or structural alterations to churches, halls,
mini stersodé residences; t 0 r eng ericoapies ofapiardd of mai nt a
buildings erected, or proposed to be erected; and to assist the Bishop in the consideration of
plans of buildings submitted to the Bishop for approval. Regulation 8 enacts the policy of the
Di ocese that 0 b e fsouctien ofanemt bhildingd far ang Barisli o Biocesan
purpose there be first a thorough study of the program for which the facilities are proposed and
all other facilities existing or contemplated in the neighbourhood capable of being used for the
proposed activities in whole or in part with a view to avoiding unnecessary duplication of

resourcesao.

117.  Once matters move forward, the Bishop of the Diocese, or a person authorized by him,
attends the first turning of the sod and/or the laying of the cornerstone of a new church building

in a parish of the Diocese.

118.  After a church is built, the Bishop of the Diocese dedicates it and, in the appropriate
circumstances, consecrates it in the name of the Anglican Church of Canada. A service of
consecration occurs,acc or di ng to the Canadian Book of Com
and buildings are free from debt and there is reason to believe that the building will be used for
worship in perpetuity. Otherwise it should not be consecrated, but dedicated with the use of

some of the prayers in this form as the Bisho



-32-

119. The Canadian Book of Common Prayer 1962 sets out the form required to be used in

petitioning the Bishop for consecration. The Petition to the Bishop is to provide the following:

WE, the Incumbent, Churchwardens, and the inhabitants of ........................
having acquired the land [describe i}, more particularly described in a deed

between .........cceevvenenne. and ......ccoceevenenn. [or by will or otherwise as the case
may l&], duly registered according to law [where registration is possifjlen the
........... day of ......................... in the year of our Lord ........................., on which

there is a Church, which we certify to be free from any legal incumbrance, do
humbly pray you to separate the same from all profane and common uses, and to
consecrate the said Church, and set it apart for ever for the worship of God,
according to the rites and discipline of the Anglican Church of Canada

[Emphasis added]

120. The Canadian Book of Common Prayer 1962 also sets out the Sentence of Consecration,

which is as follows:

WHEREAS a Church has been erected at ..................... within our Diocese and

jurisdiction, upon a piece of land [description of the land and title to beere
inserted; and whereas the said building is now completed and furnished with all

things requisite for the due performance of public worship, and is free from all

legal liability for debt, and is now ready for Consecration; and whereas a Petition

has been presented to us by the Incumbent, the Wardens, and others [to be here
described as the case may],qgaying that we would be pleased to consecrate the

said building:

Now therefore, we, ......cccceeveeenneen. , by Divine permission Bishop of .....................
do by virtue of the authority ordinary and episcopal to us committed, consecrate
the said building, and do set it apart from all profane and common uses, and do
dedicate the same to Almighty God for the ministration of his holy Word and
Sacraments, and for public worship, according to the rites and ceremonies of
the Anglican Church of Canada, by the name of ......................

And we do pronounce, decree, and declare that the said Church shall remain so
consecrated, set apart, and dedicated for ever; In the Name of the Father, and of
the Son, and of the Holy Spirit.

[Emphasis added]

121.  An example of a service of dedication is that in respect of a newly expanded church
building in the Parish of St. M aftDtdlivagion &ves
signed by Archbishop Douglas Hambidge, the Bishop of the Diocese at that time, dedicating the
buildingfit o t he Gl ory of God, wunder the desi

within our Diocese and jurisdictiono (emphasis added).

Abbot

gnat.

(
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held on trust for the mission of the church in each Province.
Communion Legal Advisers Consultation at Canterbury Cathedral in 2002 developed a body of

100 principles of Anglican common law, and subsequently a smaller drafting group prepared a
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The broader understanding within the Anglican Communion is that church property is

For instance, the Anglican

compilation entitled The Principles of Canon Law Common to the Churches of the Anglican

Communion ( The Principles of Canon Law) which was published by the Anglican

Communion Office in London in 2008.

to
t he

mean fAan autonomous member ¢ hu-previncial,ofiat i on

Angl i can Commun i the oonership and adnginistpatioe of Gudch c o n c e

property, and includes the following paragraphs:

123.

ar e

historic, orthodox Anglican doctrine a n d
evidence in this case revealing any such trust in relation to any Church property within the

Diocese. Diocesan involvement in the parishes is evident from the histories of the particular

4. Ecclesiastical authorities must hold and administer church property to
advance the mission of a church, and for the benefit and use of its members,
from generation to generation, in accordance with the law of that church.

5. Church property is held in trust for a church and should not be
alienated or encumbered without such consents as may be prescribed by law.

7. The central assembly of a church, or other designated assembly, may
frame laws for the management and use of property held in trust for that church.

0. The management and day-to-day administration of church property at the
local level are vested in parish assemblies or other legal entities and are subject to
such prerogatives of the clergy as may be provided by law.

10. National, regional, provincial, diocesan, parish or other church trustees
must perform their functions under the order and control of the appropriate
assembly to which the law of a church renders them accountable.

[Emphasis added]

The Plaintiffs claim in the main Amended Statement of Claim that the church properties

held on trust, i n part, Anfingstry cohst3tent withu r p o s e

parishes at issue in this case, as set out in the next section.

n

pract i clédm)). (Theee risang spaifich

t hat

~

C
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(10) Brief Histories of the Parishes at Issue in this Case

@) St. Johndés Shaughnessy

124, The establishment of St. JohnosoASHhishapghness

Adam Urias dePencier, who was the Bishop of the Diocese of New Westminster at the time. A
diocesan centre including a Cathedral and See House (the seat and residence, respectively, of the
Bishop) was originally contemplated for the area. While a Cathedral was ultimately not
constructed there, the See House (in which Archbishop dePencier resided for some time) was
constructed where the parish hall is now. In or about 1923, Archbishop de Pencier converted a
room in the basement of the See House into a chapel and oneof Stt J ohnés Shaug
histories (appended to the Affidavit of the Plaintiff Michael Bentley) provides both that he
Afounded St. John6s and was its first

capacity of the See House chapel, he encouraged the building of a church. In 1932, the parish
was incorporated under the Act, with all the requisite approvals from Diocesan Council and the

Bishop.

125. Subsequently a new church building was constructed. Dr. Norman Larmonth, the
incumbent a t St . aublmdssp flom 1981hto 1950 and well-connected with the broader
community, was involved in fundraising for the building of the present church. Dr. Larmonth
served in various parishes and capacities in the Anglican Church of Canada, including the Parish
of St . Maryb6s Kerrisdale (one of the part
sex blessings). The Defendantsd witness Reverend

Shaughnessy commencing in the 1940s, assisted in fundraising for the construction of the present
church building and attests to his view that the money was being raised to build a church which
was in the Anglican Church of Canada. That church was also to be a memorial for veterans of
World War II. Contributions came from the wider community, not just parishioners. On June
18, 1950, the present church building was dedicated by Bishop Sir Francis Heathcote, then
Bishop of the Diocese of New Westminster. The Bishop also consecrated the church on August

27, 1950.

126. By the time the church was consecrated, Dr. Larmonth had been succeeded as the

incumbent by Canon Alick McDonald Trendell, the father of t he

hnessy

Rector

shes v

Thoma s

Def enc
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Trendelland the rector of St. JohgdummTrédelgangpenn e s sy
andi ncl usi ve 0 mo d sved in e varieth af pagshesnofithie dnglican Church of

Canada in both Alberta and the Diocese of New Westminster. Canon Trendell always tithed

10% of his salary back to the church and devoted very considerable effort to it. It was during the

i ncumbency of Canon Trendel |l that the current
and that fundraising was conducted for this purpose. Reverend Tom Anthony again assisted in

fundraising for the parish hall, which Bishop Godfrey Gower dedicated in 1956. Ms. Trendell
attests that she is sure that her father inte

to build, to provide spiritual nourishment for members of the Anglican Church of Canada.

127. In May 1960, after the present church building was built, a man gave a plot of land to the
south of the church to St. Johndés i n memory

Archbishop Godfrey Gower in June 1960. Years after his retirement, Canon Trendell passed

awayandwas i nterred there. The ashes of H.R. M &
witness Nancy Southam) and of Ms. Sout hambés L
St. Johnds Shaughnessy. Ms . Sout hnasupgos of mot her
t he mi ssi ons and buil dings (i ncluding St . J

Westminster, much like her father had before her.

126. Harry Robinson, David Shortés i mmediate pr
Johnos Sh ailtlg haterepsrtsofythe U9R0%, well after the land had been acquired and

buil dings buil t. The Plaintiffsd witness Ms.
St . Johnds attracted some influenti @&bnsoBhaughr
leadership. Ms. Stevenson further attests that she noticed a change when Harry Robinson
became t he Reccthoarn,g ea nidn tthhaet wathhiigficafinthing forcothd t ur e
families to cope with, especially those who did not welcome change and who wished to protect

the existing cultureo. I ndeed, the Southam
attend St. Johnds Shaughnessy. T h tewasBlealse n d a nt
understood inherf a mi | y t h a & parSof the Didcosérofi New Westminster and has no

doubt that her family would not have contributed as substantially as they did to the building up

of the parish if they had thought that a group of individuals at some later date could leave the

Anglican Church of Canada and think that they could take the parish buildings with them.
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Nancy Southam attests that she is absolutely certain that it was never the intention of her family
that what they contributed to in building up the parish could somehow be taken away by a group
of people passing a resolution to affiliate with another Bishop who resides in Buenos Aires,
Argentina, whose priests are not priests of the Anglican Church of Canada and who all claim to
be part of a breakaway Anglican group under the umbr el | a of the HAAnglic

Canadabo
(b) St. Matthias / St. Luke

129.  The Parishes of St. Matthias and St. Luke are two separately incorporated parishes which
(with Diocesan permission) were fimergedo, al

incorporated parishes.

130. Establishment of St. Matthias appears to have been a diocesan initiative, with the parish
being established prior to the identification of a congregation in the area of Vancouver in which
it was located. On January 20, 1959, the Synod purchased a 2.5 acre site at 49" and Tisdall
Street Afito be used in part in the near futur
balance of the land to be retained for development for diocesan purposes as circumstances
require antipermgtod, Aphetarly plans of the d
on the site for the bishop and other officers of the diocese as well as the parish incumbent.
Mor eover, the main offices of the diglé5,se wer

the Executive Committee approved creation of the parish and established parish boundaries.

131. Interest in the parish was cultivated on behalf of the Anglican Church of Canada. In
March 1959, Archdeacon Greig (who had extensive and prolonged involvement in the Diocese
and the Anglican Church of Canada, including as the Archdeacon of Capilano and Clerical
Secretary of the Diocese at the time the parish was established) wrote to the residents of
Oakridge and adjacent areas. In this letter, which is on the letterhead of the Diocese of New
West mi nst er, flresomayeatsefdndeavbuathe Arfglicam Church of Canada has
at last been able to obtain an adequate church site in the Oakridge area and plans to construct a

church thereon as soonaspos si bl e 0.
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132. Th e name ASt . Matt hi as o0 wa shen-Bishap soeMNew f o r t
Westminster, who considered the name peculiarly suitable because, among other matters, Bishop

Hills, the first Bishop of British Columbia, was consecrated for work in British Columbia on St.
Matthiaso6 day, THesbrBuasrhyo p24n,0t1e85%.hat A[i]n St .
and bishop who was also the first to be elected - a principle we preserve in our Canadian
Churcho. A parish hiifsft oMy. aChapgmandd oa ft fhied aPv
parish helps to commemorate the first 100 ye:
part, Bishop Hills had a legal battle similar to the one at bar, and obtained an injunction to

restrain Rev. Edward Cridge from preaching or officiating in Christ Church, Victoria.

133.  In September 1959, a contract was signed for the building of the church. A parish history

noted that of the $150,000 cost for the church building, furnishings, parking lot and landscaping,

A$50, 000...was a grant from the Synodo and A$
part of the C.P.R. lands in the Oakridge area then being subdivided and developed). On October

4, 1959, the site and the plans were blessed by the Bishop of the Diocese and the first sod was

turned by Canon Trendell.

134. The cornerstone for the church was laid in March 1960 by Charles N.W. Woodward,
Robyn Woodwa Thd éhsrch buddind a $t.. Matthias was built in 1960, and the
Bishop of the Diocese, then Godfrey Gower, dedicated the building in June 1960. Its chapel is
dedicated to Archdeacon Greig.

135. The Parish of St. Matthias became incorporated in 1974, in order to register under the
Cremation Actio have a Memorial Garden; incorporation was one of the steps required for this
purpose. Incorporation had the requisite approvals of Diocesan Council and the Bishop, and was

followed shortly by the transfer of title to the church. St. Matthias was consecrated in 1975.

136. It is evident that many of the parishioners who contributed to this endeavour and any
repayment of the Diocese for its earlier contributions no longer worship at St. Matthias. By the
19906s, many members of the parish had reache
and moved to less expensive accommodation in neighbouring municipalities, with increasing
difficulty in travelling to St. Matthias. In the circumstances of St. Matthias by that time, merger

with the Parish of St. Luke became attractive.
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137. St . Lukeds it shedif 189 alrd1956, eheBishoe and othddsIrebolred
t hat Asteps be taken at once to establish ©bo
asked to make the necessary application for

connection withf i nancing for a proposed new Vvicarage,
such a |l oan can be obtained it wild/ be neces
Diocesan grant was also referenced in the minutes. With the requisite approval, the Parish of St.

Lukebs was incorporated under the Act.

138. When the original St. Lukeb6s building beca
began to look for an alternative site to build a new church. It was the Synod Office that took
over the search for and negotiation for the new site. Title for the property ultimately obtained

was in the name of the Synod of the Diocese of New Westminster until 1994.

139. By the time that t he Defendantsd witness
|l ncumbent athi &th. hleukvass ,frwm 1985 to 1996, tF
comprised of about 30-35 members. It is plain that few if any parishioners or families who
contributed to the St. Luke church buildings would remain at St. Matthias/St. Luke today. More
and more of the children of families traditionally resident in the area were by the 1980s moving
away to more affordable housing in the Fraser Valley or elsewhere, and when Reverend Bruce

arrived the congregation was composed mainly of older parishioners.

140. At t hat ti me, Reverend Bruceds deal i ngs a
congregation were characterized by openness and dialogue. Likewise openness and dialogue
characterized the dealings that Reverend Bruce observed them having with each other.
Parishioners exhibited the ability to say to each other and to Reverend Bruce that there were
different ways of looking at things, and were able to live with differences among them. This
produced some debate among parishioners at various times on various issues, but the
congregation typified the Anglican ability for people with diverse views to live under one tent
and to benefit by so doing. Further, the Pl a
T who was at the parish for over 10 years I himself expressed even then a theologically liberal
position on Ahomosexuality, and the | arger [

Scriptureo. Her evidence i s-seain®me. t hat he sup
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141. By the early 1990s, the congregationat St . Lukebs was growing,
increasing interaction with parishioners from Good Shepherd. Despite the change in its
composition, Reverend Bruce characterizes the
liberal and open. During Rever end Bruceb6s years at St. Luk
bet ween the Diocese and St. Lukeds.

142.  The merger that ultimately occurred between the Parishes of St. Matthias and St. Luke

was only with the consent of the Diocese.
(©) The Church of the Good Shepherd

143.  Good Shepherd was established in or about 1889 as a mission. In 1935, with diocesan
invol vement , a property was purchased at 6 36
missionary out-reach to the Chinese people by the Anglican Dioc e s e o f New West mir

October 1936, a dedication service was held for the new church by Archbishop dePencier.

144 The Defendantsd witness Peter Y. C. Pang m
about May 1967 and became the priest-in-charge of Good Shepherd. The congregation of Good
Shepherd grew with immigration from Hong Kong, and in the 1970s the building at 636 Keefer
Street was renovated. In October 1975, David Somerville, then Bishop of the Diocese, dedicated

the newly renovated Good Shepherd Church.

145. As a mission church, the parish was at this time subsidized by the Diocese. In 1976,

however, Good Shepherd became a self-supporting parish. In 1984 a new property at 808 East

19" Avenue in Vancouver (the real property at issue in relation to Good Shepherd in this

proceeding) was purchased, financed mainly from sale proceeds from the Keefer Street property

which was originally acquired and erected by the Diocese for use by the Good Shepherd

Mission, plus fund-raising (under letterhead referencing the Anglican Church of Canada), a small

Diocesan grant, and an apparent Diocesan loan. Money was raised not just from parishioners but

also from Arel ated peopl eo. I n October 1985,
Shepherd Church on East 19" Avenue. In June 1994, Bishop Ingham dedicated a renovated

church hall at Good Shepherd.
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146. Good Shepherd was incorporated under the Act at around the time the East 19" Avenue
property was purchased. Reverend Pang, the incumbent at the time, understood this to be the
proper procedure in connection with the purchase of a parish property. Again, the incorporation

had all the requisite approvals from the Diocese and Bishop.

147. Reverend Pang does not know what the Pl ain

Averorthodoxo. He at tieas hesayshl@0% Wielscan.sNotaby] v hi m
Reverend Pang (ordained in Hong Kong in 1950) says that the Diocese of New Westminster was

and remains Anglican. I n Rever enidc oPnasnegrovsa te xvx
Al i beral 6 or Aorthodoxo to Anglicans is a rec

may change by issue. During his time parishioners at Good Shepherd could freely express
themselves and hold their own various views on all matters including church matters, even
though they emigrated to Canada through diff

cul tureso. People of various views were al/l

148. Both Reverend Pang and Reverend Bruce (who for some time was assistant priest at

Good Shepherd, as well as Regional Dean in the area) attest that there was a very good

relationship between Good Shepherd and the Diocese. After Reverend Pang later became a

parishioner and honorary priest at St. Matthias/St. Luke and in the context of the present dispute,

he expressed strong views supportive of being obedient to the Bishop and remaining within the

Di ocese even in the face of t heol ogi cal di f f
parish within the Diocese. In Rever end Pangds experience most
aware of the diocesan structure and the fact that a parish is part of the diocese in which it is

geographically located.

149.  As to Dr. Daphne Wai-Chan Chun, who in her Will dated January 13, 1992 bequeathed
an apartment i n Hong Kong to the fdfbuilding
Reverend Pang is certain from his conversations with Dr. Chun that she did not make the gift
because of any particular doctrine or theological position within the church. Reverend Pang
never heard Dr. Chun, for example, characterize Good Shepherd or herself as conservative or

orthodox, and Reverend Pang does not believe that she thought of it in these terms.
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150. Consistent with the authority vested in the Diocese o ver pari sh property,
and Bishopds permission was required before t

permission was in fact sought and obtained.
(d) St. Matthewd Abbotsford

151. This parish was established in or about 1900. The firstc hur ch bui | di ng of ¢
was built on a piece of property on Montvue Street. It was the first church in the Abbotsford
area and the Plaintiff Linda Seale writes tha
the spiritual home for not only generations of Anglicans but other denominations as wello
(emphasis added). In 1909, Bishop John Dart visited the parish and apparently consecrated the

church.

152.  The church on Montvue Street was used until 1977. By that time, the church building was
undersized and deteriorating. The property was too small and offered no room to expand to
accommodate the growing church. Although there was some heritage sentiment, it was simply

not feasible to salvage the building. Notably, in the context of related communications in June

1975,t he Rector, Rectords War den dsorithed tReenselped e s 6 Wi
as Athe | ocal representatives of the Diocese
153. The Diocese fAhad recommended as eamdy as
prepare to build new premiseso. Ultimately ne

i ncumbency of the Reverend Charles Bryce, w h
himself had various diocesan connections. The Plaintiff Linda Seale wri t e s [miaty gdoplefi

felt that he had been sent by the bishop with a mandate to move the little Abbotsford

church...0 (emphasis added). In October 1974, there was a pilgrimage to the new church site;
Archdeacon Charl es Wil keigood wishet ¢f ¢her dloeest ofaNawd A br o
Westminstero.

154. In April 1977, Archbishop Somerville of the Diocese laid the cornerstone for St.
Matt hewods at I ts new | ocation. Il n October
completed building. According to the parish history appended to the Affidavit of the Plaintiff

Linda Seale, fA[t]he four main meeting rooms o
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New Westminster and Yale Rooms after the cour
items now associated with the church are gifts in memory of certain persons or from non-

parishioners.

155, Reverend Brycebds successor at St. Matt hewo
present church building had been acquired and a church built, was Jack Major. Jack Major
served at other parishes in the Diocese including St. Laurence in Coquitlam. (St. Laurence is
another of the parishes that in 2002-2003 requested and obtained permission to conduct the
blessing of same-sex unions.) He was also active in the Diocese. While he was an evangelical
and charismatic Anglican, he welcomed a broad variety of views among his parishioners

including those of a Abroad church | iberal o n

156. The buildings at St. Matthewds were at ma X
Parish Council decided to expand the existing church site by adding a new sanctuary and
renovating the older buildings. I n November
commi ssion the 60 visitors who weersed tthoencosdr
pledges. In July 1987, Archbishop Hambidge attended the sod turning ceremony for the

expansion project. In March 1988, Archbishop Hambidge dedicated the new worship centre 1 t 0

the Glory of God, under the designation of St. Matthew in the Parish of Abbotsford, within our

Diocese and jurisdictiono (emphasis added).

157. From his involvement in the planning and funding of the construction project, the
Defendant s6 wi-tamntle sinse a gagsldoneSandrstillca éawyer in Abbotsford -

does not recall any discussion of the new sanctuary and renovated buildings which comprised the

expansion project being for any particular brand of Anglicanism. To the extent that Mr. Strocel

thought about the matter, he assumed the sanctuary and buildings would be within the Anglican
Church of Canada. The Def endantso6é6 witness Carole Keighl
and new construction were for the benefit of the Anglican Church of Canada and not for any

particular brand of Anglicanism. The Defendant s 6 wi t nes s ,Dvhoubgcamblaa ¢ Ad a me
parishioner in 1989, gave with the intention that the land and building should remain available to

all who wish to express their faith in Abbotsford by way of participation in the life of the

Diocese of New Westminster and in the life of the Anglican Church of Canada. While the place
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of the parish in the Diocese and Anglican Church of Canada was a constant during those years of

fundraising, the composition of its congregation was not. Some stayed; others left; others came.

158. On May 31, 1989, the Parish of St. Matt hew
the Act, again with the requisite approvals
witnesses attest to members of the parish being reassured that this did not mean drifting away

from the Diocese. The Defendantsod6 witness M
church committee in which he noted A[ m]any of
are incorporated. This change in legal structure of the Parish should not change or affect its
relationship with these parishes or the Dioce
at which incorporation was voted on that under the Diocesan Canons, the Bishop and the

Diocesan Council had the power to restructure a parish and replace clergy and trustees if

necessary to keep a parish in line. To the best of his recollection, everyone at the meeting

seemed satisfied that these measures provided them with some security with respect to the

par i shés rel aDibcsanshi p with the

159. Diocesan Council met in May 1990 to consider the granting of a mortgage over lands on
which St. Matthew Abbotsford is situated. The mi nutes record that dA[d
became apparent that the Church property needed to be transferred to the ownership of the parish
in order to f acDidcdsah @otnel passéda moniom thdt thedpesd transfer
the lands to the Parish of St. Matthew, Abbotsford and consented to the granting of a mortgage
by the parish over the lands. Archbishop Hambidge assented to this as well. The Synod of the
Diocese of New Westminster was the registered owner of the land on which the church had been

built until June 11, 1990.
B. The Blessing of Sam&ex Unions

160.  While the Plaintiffs at times assert that their underlying disagreement with the ACC is the
authority of Scripture, it is the issue of the blessing of same-sex unions on which they really base
their claim. This is not the authorization of same-sex marriage; that has never been seriously
considered by the General Synod or the Diocese. Marriage itself is a sacrament. A blessing of a
committed relationship, on the other hand, is a matter of prayer. The evidence T including from

the Plaint i f f s 07 iwthat the Blsstgos$ same-sex unions has occurred away from open



_44 -

view for decades. In May, 2003, the Bishop authorized them to occur. In the 1990s the Bishop
prohibited the occurrence of all such blessings until such time T if at all T that they were
authorized to occur. In his view, if blessings are wrong, then priests should not perform them,

and if they are right, then they should be performed publicly.

161. The Plaintiffs assert that the blessings are contrary to historic, orthodox Anglican
teaching and practice when there is no standard teaching in the Anglican Communion regarding
same-sex unions. Instead, the matter is one of ongoing debate. There is an ongoing debate
within the ACC as to whether such blessings should be performed. That debate is far from over,
although one element of it has been concluded:b ot h t he Pri mateds Theol og
the General Synod have concluded that such blessings are not in conflict with the core doctrine
of the Anglican Church of Canada. Subsequent to the authorization of the blessings in the
Diocese of New Westminster, and the conclusion by General Synod that such blessings are not in
conflict with core doctrine, the Anglican Church of Canada T and through it, every diocese and

parish T remains in communion with the Anglican Communion.

162. The blessing of same-sex unions is very important to a great many people within the

Diocese, as the evidence shows. The blessingsadvance Christianityods ide
and inclusion. They are a legitimate expression of Anglican belief within the social context of

Vancouver and its surrounding areas. The blessings are not only accepted, but have been
repeatedlysought by a majority (rising eventually to a clear majority) of the delegates to

Diocesan Synod.

(1) Consideration of Issues of Human Sexuality in théACC and the Diocese
@) Early Years

163. Consideration of the issue of the blessing of same-sex unions has its beginnings in the
decriminalization of homosexuality in the 1970s. In 1976, the National House of Bishops
created a national task force from which it sought advice on the issue of homosexuality in
contemporary society, and in particular on how the ACC should respond to homosexuality both
pastorally and in terms of ordination. In 1979, the National House of Bishops made its first

major statement on homosexuality, ordination of homosexuals, and same-sex unions, issuing a
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set of guidelines based on the work of the

na

Guidelines stated: A \'enoséxwall pérseny, & chddsen o€God, haset i an s ,

a full and equal claim with all other persons, upon the love, acceptance, concern, and pastoral

care of t he churcho. The 1979 Guidelines

of homosexualuni ons 0 . The then Primate of t he ACC,

al s

is not meant to be, in any way, |l egislation

164. I n 1987, the Synod of the Diocese of

A

o

New V

aresolutionencour agi ng congregations in the Diocese

the influences of soci et al attitudes and

165. In 1992, the Diocesan Synod asked Archbishop Douglas Hambidge, then the Bishop of
the Diocese, to initiate a study of human sexuality for both clergy and laity. Archbishop
Hambidge appointed a Task Force on Human Sexuality. The Diocesan Synod debated a motion
endorsing the 1979 Guidelines. While that motion was tabled, the Diocesan Synod did pass a
motion asking the National House of Bishops to change its discipline regarding the ordination of
heterosexual and homosexual persons so that the requirements and standards for ordination were
the same for all. Delegates to the 1992 General Synod held an open forum on the topic of
sexuality, and they requested that the National House of Bishops and the National Executive

Council of the ACC commission a study of homosexuality and homosexual relationships.

166. In or about 1993, the Diocese of New Westminster 6 s Task Force

reported and led a presentation at Diocesan Synod, which included work by delegates in small
groups. The Task Force recommended that a two year program of study occur throughout the
Diocese regarding the issue of human sexuality. The Diocesan Synod also directed that the Task

Force on Human Sexuality be reconstituted so that it reflected the range of theological opinion

i

our

on

Hur

and expertise in the Diocese. As a student, t h e Def e n d aSardh sST®eedale¢j &€ ne s s

conservative whoal s 0o met regularly with AEssent.I
within the Diocese), was appointed by Bishop Ingham to sit on the Diocesan Task Force on

Human Sexuality which reported to Synod in 1996.

167. In 1993, Bishop Ingham, now Bishop of New Westminster, initiated and hosted, with

support from members of Regent College in Vancouver, a public debate on the issue of Christian

al

S

C
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sexual ethics at Christ Church Cathedral involving Dr. John Stott, a leading Anglican

evangelical, and Bishop John Spong, r epr esenting more Aliberal o v

168. In 1994, motions endorsing the 1979 Guidelines were again debated by Diocesan Synod.

Those motions were again tabled.

169. In 1995, delegates to the General Synod received the report on homosexuality (entitled
AHeari ngeDVweceso) which had been commi ssi one
asked that the 1979 Guidelines be wupdated. T
of Canada affirms the presence and contributions of gay men and lesbians in the life of the
church and condemns bigotry, violence and hatred directed toward any due to their sexual
orientationo. Anot her motion at Gener al Syno
of t he ACC i tbased iconsulthtibng tvithin ther Amghicdn Church of Canada
concerning the liturgical recognition of committed monogamous same-g e n d e r uni ons o,

tabled.

170. In 1997, the National House of Bishops met and after lengthy debate voted to direct a

task force to redraft the 1979 Guidelines in light of new pastoral awareness, while retaining the

original intent of the guidelines. New guidelines concerning the ordination and pastoral care of
homosexuals were adopted in October 1997 (th
document ent it ityeAdStatinidnt by eher Angbie@anxBisleops of Canada’ 19 9 7 0 .

The 1997 Guidelines provided:

Gay and Lesbian Persons in Society

As Christians we believe that homosexual persons are created in the image and
likeness of God and have a full and equal claim with all other persons upon the
love, acceptance, concern, and care of the church....

Gay and Lesbian Persons in the Church

....The church affirms its traditional teaching that only the sexual union of a male

and female can find appropriate expression within the covenant of Holy

Matrimony. However, we recognize that some homosexuals live in committed

sexual relationships for mutual respect, help and comfort. We wish to continue

open and respectful dialogue with those who sincerely believe that sexuality

expres sed within a committed homosexual rel at
we affirm our common desire to seek together the fullness of life revealed in

Christ.
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Blessing of Covenanted Relationships

We continue to believe that committed same-sex relationships should not be
confused with Holy Matrimony. The house will not authorize any act that appears
to promote this confusion. There is, and needs to be, ongoing discussion about
how to respond appropriately to faithful and committed same sex relationships.
In the context of the ongoing debate this would necessitate respectful listening
and learning about the nature of such relationships and their meaning for the
persons involved in them. We recognize that relationships of mutual support, help
and comfort between homosexual persons exist and are to be preferred to
relationships that are anonymous and transient. We disagree among ourselves
about whether such relationships can be ex

While consensus may be unlikely in the near future, we believe that study and
dialogue continue to be fruitful. As we continue to listen together to scripture,
tradition, and reasoned argument based on the experience of the Church,
including and especially the experience of its gay and lesbian members, we grow
in our recognition that our disagreements reflect our attempts to be faithful to the
Gospel in our different personal and pastoral contexts.

As long as such dialogue continues to be fruitful we believe it should continue.
We are not ready to authorize the blessing of relationships between persons of the
same sex. However, in interpreting the Gospel, we must always reflect on the
context to which it is addressed. We are, therefore, committed to ongoing study
of human sexuality and of the nature and characteristics of human intimacy and
family life as it exists in our society.

(b) Dialogue in the Diocese of New Westminster

171. Bishop Ingham has approached the issue of same-sex blessings dialogically, to bring
people together in order to discuss the issue and to address concerns raised by both proponents
and opponents of the blessing of same-sex unions. Bishop Ingham sought to help the Diocese to
determine its mind on the matter in a fair and balanced way; he saw his function as enabling the

dialogue rather than determining the outcome.

172.  In 1996, in response to a recommendation of the Task Force on Human Sexuality, Bishop
Inghamcal | ed for a fADay of Di al ogue on Homosexu
The event brought together approximately 400 clergy and lay persons for discussion led by
facilitators, who were trained by a professional facilitator the Diocese brought in from Ontario.
The purpose of the facilitation was to provide a safe atmosphere for open discussion and to
overcome the hesitation which had been expressed by some members of the Diocese about

participating in the process. Over ten people from Good Shepherd were among those attending.
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173.  In May 1998, Diocesan Synod voted, by secret ballot, 1 79 t o 170 in favou
90, rbvidel:h

That the Synod of the Diocese of New Westminster asks the Bishop to authorize

clergy in this diocese to bless covenanted same-sex unions, subject to such

conditions as the Bishop deems appropriate.
174.  On this occasion Bishop Ingham withheld his consent to the motion, pending further
consultation with the wider Church. Bishop Ingham caused to be distributed to all diocesan
clergy a Pastoral Letter regarding Motion 9 and directed that it be read in all services in all
churches of the Diocese on May 17, 1998. Among other things Bishop Ingham wrote:

As bishop of New Westminster I have withheld my consent to the motion. This

means that no action will be taken to proceed with it at this time. Everyone is

aware that this is a subject of great sensitivity in the life of the church, and I

believe we all need some time to absorb and understand the step that has been
taken, both for ourselves and for others.

We are members of a wider Christian family who will be affected by whatever

action we now take. I intend to discuss the matter with the Canadian House of

Bishops this coming week in Montreal. In August I shall go to the Lambeth

Conference of Bishops in Canterbury to consult with colleagues from around the

world. When I return in September, I shall call together a Council of Advice

consisting of wise and representative members of the diocese whom I shall ask to

guide me in my decision as to how to best proceed. I hope to be able to write to

you again later in the year when I feel able to propose an appropriate course of

action. [ urge you not to presume in advance what that will be.
175. Nationally, in May 1998, the General Synod voted to affirm the direction of the National
House of Bishops in their 1997 Guidelines. Internationally, in June 1998, at the Lambeth
Conference i n England, Anglican bishops voted
with Scriptureo and said they fcannot advise
ordaining those invol ved ian52630&0neth 49 gbstedtions. uni o n
The bishops did state: AWe commi-t oursel ves
p e r s o Ths LambetldConference also voted unanimously to reaffirm the territorial integrity
of diocesan boundaries and the authority of diocesan bishops within those boundaries
(Resolution 72, Lambeth 1988, reaffirmed 1998). In 1999, the National House of Bishops in

Canada voted unanimously to endorse the same resolution.
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176. As he had said he would do in his May 17, 1998 Pastoral Letter, Bishop Ingham

established a Council of Advice, consisting among others of Diocesan Chancellor George

Cadman, Q. C. , Reverend gyl add RS érend Stlas Npfat thstt .

time the newly appointed Priest-in-Charge of the ACC Mission of Church of Emmanuel in

Richmond, who later left the Diocese with members of that congregation.

177. In 1998, Bishop Ingham reported to the National House of Bishops regarding events in
the Diocese. In the fall of 1998, the National House of Bishops invited Bishop Ingham to
appoint two members of the National House of Bishops to join the Council of Advice. Bishop
Ingham chose to appoint to the Council of Advice Bishop Victoria Matthews, at that time the
Suffragan Bishop of Toronto and later the Bishop of Edmonton, and Archbishop Percy
OO0 Dr i s c ol Bisha Matthtwsrwas widely considered to be a conservative voice within
the ACC while Archbishop O6Driscoll was

to represent the diversity of views in the Diocese and the National House of Bishops.

178. In 1999, Bishop Ingham established a further dialogue process in the Diocese of New
Westminster. He set several commissions to work on the issue and noted that he would
authorize the blessing of same sex unions only if a Legal and Canonical Commission advised
there to be no substantive impediments under civil or church (canon) law to such a blessing, and
if the Diocesan Synod in 2001 voted again to ask the Bishop to authorize such blessings by a

clear and substantial majority.

179. In addition to the Legal and Canonical Commission, the Bishop established a

Commission on Faith and Doctrine and a Commission on Gay and Lesbian Voices.

180. The Commission on Faith and Doctrine was chaired by William Crockett, its only

\Y

Joh

ewe

member from the Diocese. Its other members weret h e P 1| a i n Dri Bdifh Bubnphwy,d ne s s

prominent member of the conservative Anglican Essentials group and a scholar from Carlton
University, and Canon Eric Beresford, the General Synod consultant on ethics and now the
principal of Queends Th e ofoundpndc Rishop ghdmlasked
the Commission on Faith and Doctrine to prepare study papers to help parishes listen to the voice

of Scripture and church teaching, both with the ears of tradition and with the insights of modern

rMm
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biblical and theological scholarship. Those study papers were prepared and used during the

dialogue process.

181. The Commission on Gay and Lesbian Voices served the dialogue process, which as a
whole was under the direction of the Diocesan Officers. It did not direct the dialogue process, as
the Plaintiffs have suggested. When Bishop Ingham received some complaints that the fiVoicesO
Commission did not have any ex-gay members, he wrote to Trevor Walters and other
AEstwledon cl er gy as ki n gouldappeiny buf he receivednonrepy frdmehem.
Bishop Ingham himself appointed one such person (Reverend Dawn McDonald) and it is the
Defendant s & gaveihad c®miderable petsamal suppoet during what was a difficult

experience for her.

182. The Legal and Canonical Commission was established to advise whether, on both legal
and canonical grounds, whether the authority exists for the Diocese of New Westminster, acting
through its Bishop and its Synod, to authorize the blessing of same-sex unions. Its members
were Linda Barry-Hollowell of the Anglican Diocese of Calgary, who was an advisor to the
National House of Bishops and had been a judge of the Supreme Court of Appeal of the
Anglican Church of Canada when constituted in 1989; Dr. Stephen J. Toope, then of the
Anglican Diocese of Montreal, who was the former Dean of Law at McGill University and a
member of the Anglican Consultative Council and has since been appointed President of the
University of British Columbia; and George Cadman, Q.C., the Chancellor of the Diocese of

New Westminster, then Chancellor of the Provincial Synod of British Columbia and the Yukon.

183.  The questions that Bishop Ingham asked the Legal and Canonical Commission to address
were as follows: (a) do the Canons of the Anglican Church (national, provincial, diocesan)
permit or preclude the Bishop of New Westminster to authorize/from authorizing the blessing of
same-sex unions; (b) if permitted, what approvals, if any, are required; and (c) are there
impediments under civil or common law to such blessings? The Commission reported its
conclusions in April of 2001:

a. On the first question asked, the Commission is of the opinion that the Bishop

of New Westminster is not precluded by the Canons or Constitution of any

one of the General Synod, the Ecclesiastical Province or the Diocese from
authorizing the use of a rite for the blessing of covenanted same-sex unions.
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b. The Commission is also of the opinion that the Proposed Rite [from a
Liturgical Commission appointed by the Bishop] ought not to be the Rite
authorized for such use, should the Bishop, in the exercise of his jurisdiction, elect
to authorize a Rite for use on conditions he deems appropriate.

c. On the second question asked, while the Commission is of the opinion that the
Bishop need not seek approval from any other body to proceed to authorize
the blessing of covenanted same-sex unions within the Diocese, nevertheless
the Commission, for the reasons of collegiality we have described, recommends
that the Bishop consult with the Diocesan Synod, the General Synod and the
National House of Bishops before implementing use of such a Rite.

d. The Commission also recommends to the Primate and to the National House of
Bishops that the House exercise its corporate leadership on this issue and urges
the Bishop to commend this Report to the House for discussion and debate.

e. On the third question asked, the Commission knows of no impediment under
civil or common law to such blessings.

[Emphasis added]

The LCC Report provided as follows with respect to whether the blessing of a same sex

union constituted a sacrament, a question to which:

185.

It foll ows that a fAblessingodo is not necess
of the key effects of the wording of the Synod resolution we are asked to address

i s t he di fferentiation bet ween marri age

sacramento of the Church) and bl essing, !
understood as a sacr aemedfitn g tsexfana as aime t e 0
woul d operate as the sign of a Christian c
and as an outward symbol of Godbés grace 0]
couple. A blessing, then, is a promise and a symbol of pastoral care....

€The nAbl es s i-saxguoion B & riteaand sodas@&rament. As such, it

does not involve questions of Athectrineo,
fundamental question is whether it falls within the jurisdiction of the Bishop

of the Diocese of New Westminster to authorize this rite. We conclude that it

does, as a matter of the relevant canons, the traditional jus liturgicum of the

di ocesan bishop, and of the customs of the

[Emphasis added]

The Report was accepted by Bishop Ingham and was made publicly available prior to the

Diocesan Synod in 2001, the events of which are returned to below.

186.

The findings in the LCC Report related in part to the concept of jus liturgicum The

Legal and Canonical Commissionconclude d i n 2001 that Athe rel evan
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the jus liturgicumand the custom of the Anglican Church of Canada all speak with a single
voice, upholding the authority of a Diocesan Bishop to authorize particular liturgical forms for

use withinhi s or her dioceseo.

18. The Defendantsd expert witnesses affirm th

and Canoni cal Commi ssion, as well as Bishop I

188. In November 1999, Bishop Ingham initiated and hosted anot her A Day of Di
time on the authority and interpretation of scripture) to which Bishop Ingham invited Dr. Tom
Wright, then a professor at Harvard who is now the Bishop of Durham and a noted evangelical
scholar, and Dr. Marcus Borg, who has written many books and is a leading progressive thinker.
This was an open debate which was videotaped and later played in parishes. There were several

hundred participants at the Day of Dialogue itself.

189. From 1999 through 2001, approximately 80 parisheswer e At wi nnedod i n th
New Westminster to engage in a dialogue process regarding human sexuality. Each pair of

parishes was to hold eight meetings to discuss issues. Parishioners read and discussed four

theological papers (prepared by the Commission on Faith and Doctrine), listened to stories of

gay and lesbian Anglicans andaself-d escr i-payWo Ai_Akxgl i can, considere
blessing for same sex unions and addressed issues of human sexuality more generally. The

dialogue process was led by an outside consultant, John Konrad, a Mennonite from Abbotsford,

who was a trained facil i tTletcongregatmods thaf lthve fndwi c u | t

purported to Al eavedo the Diocese were the mos
(c) 2001 Diocesarsynod Vote

190. In April 2001, the Bishop brought the matter of same-sex blessings before the National
House of Bishops meeting in Niagara Falls, Ontario. The National House of Bishops made no
statement arising out of this, but asked that the matter be brought back to it for consultation
during the General Synod, if the Diocesan Synod again approved the motion regarding the

blessing of same sex unions and if the Bishop decided to proceed to grant his consent.
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191.  In June 2001, the Diocesan Synod voted a second time on Motion 9. Voting was again
done by secret ballot. Motion 9 passed by an increased majority, 226 to 174, or 56.5%. The
motion stated:

That the Synod of the Diocese of New Westminster asks the Bishop to authorize

clergy in this diocese to bless covenanted same-sex unions, subject to such

conditions as the Bishop deems appropriate.
192. The Bishop again withheld consent to Motion 9, citing the impact on other parts of the
Communion and a minority within the Diocese. The Bishop gave a speech in this regard on June
2,2001. The Bishop indicated that a 60% vote of Diocesan Synod would be a more reasonable

indication that consent should be granted rather than 50% plus 1 on this issue.

193. Reverend Ed Hird of St. Si monbés Aswhokei can C
delegates walked out of Diocesan Synod in 2002, expressed approval for the process at the 2001

Diocesan Synod, noting in a statement:

...The biblically orthodox delegates were well-prepared and articulate as they
spoke cogently at the microphones during the 3+ hour debate on Saturday June
2....Again and again, ex-gay ministry and restoration came to the forefront from
speaker after speaker....

....My sense is that Bishop Ingham deeply listened to the gracious but firm voices
of the 43.5% of the delegates who saw Motion 9 as leading to tragic division and
schism....

Some fear that Bishop Ingham is simply waiting to say yes to Motion 9 after

consulting with General Synod on July 4" 7 1 1™, But that would be a misreading

of a very complex situation. Bishop Ingham did not have to make his decision at

all yesterday. He could have waited until General Synod. But instead he ended

the painful suspense by clearly refusing to give his consent. The 56.5% vote was

not the O6cl ear s uith® Inghinineeded to amaByeayiigt y 6 t hat
t hat 6a stronger consensus i s needed?®d, Bi
could not act without yet another Synod vote....

194.  In June 2001, various active and inactive clergy who were opposed to same-sex blessings
wrote to Bishop Ingham expressing gratitude that the Bishop had withheld consent on Motion 9
and asking to meet. A meeting was scheduled for September. Also in June, the Bishop also met
with various gay and lesbian members of the Diocese who expressed to him pain and frustration

at what they described as the slowness of progress toward full inclusion in the rites available to
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other members of the Church. This was a sentiment often expressed to the Bishop over the years

by many gay and lesbian members of the Diocese and supporters of Motion 9.

195. In July 2001, the General Synod, meeting at Waterloo, Ontario, devoted a session to a
APresentation on Sexualityo, which incl
General Synod heard several speakers on the issue besides the Bishop, including the Reverend

Sarah Tweedale of the Diocese. The General Synod took no action regarding the issue.

196. On September 13, 2001, Peter Elliott (Dean of Christ Church Cathedral), Ronald
Harrison and the Bishop met in Langley with the Plaintiffs David Short and Trevor Walters as
well as several other priests and deacons. The Bishop received an undated letter on or about
November 19, 2001 from David Short and Trevor Walters, thanking him for the meeting and
suggesting a further meeting in early 2002. The Bishop replied that he was happy to meet, and
one was scheduled, but ultimately did not go ahead because of the absence of an agreed agenda.
The Bishop later met individually with various of the clergy involved, prior to further group

meetings.

197. In the fall of 2001, the Bishop reported to and consulted with the National House of
Bishops on events within the Diocese. The Bishop also asked the National House of Bishops to
discuss the question of alternative episcopal oversight, as the Bishop was aware of certain
sentiments in the Diocese in favour of this type of arrangement. The National House of Bishops
devoted a whole session to discussion of this and looked at several models currently in use,
principally in England, New Zealand and the United States. It noted that none of these models
included the ceding of episcopal jurisdiction. While some bishops favoured a system of
overlapping jurisdictions for separate theological camps, this was not the view of the majority of

bishops. This remains the case today.
(d)  January 20021 May 22, 2002

198. By 2001, the Bishop had appointed several commissions, consulted widely, and had
begun the twinning process (the largest exercise of dialogue on the issue of same sex blessings in

the Anglican Communion T no diocese has had as thorough a discussion).

uded

.
C
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199. The Council (Executive Committee) of the General Synod of the ACC had appointed a
task force to examine which levels in the ACC (diocesan, provincial, and national) may exercise
authority over various a s pect s of I ts l' i fe and work (the
Jurisdictiono). The Gener al Synod Task Force
Diocese of New Westminster was in the midst of a multi-year period of study and reflection on
the issue of whether to bless same sex unions. The members of the General Synod Task Force
on Jurisdiction who produced the final report were the following: The Most Rev. David Crawley,
Metropolitan of the Province of British Columbia and the Yukon; The Most Rev. Arthur Peters,
Metropolitan of the Province of Canada; The Rev. Canon Dr. Kim Murray of the Anglican
Diocese of British Columbia; The Hon. Ronald Stevenson, Chancellor of General Synod; and Dr.
Stephen J. Toope of the Diocese of Montreal, former Dean of Law at McGill University and a
member of the (international) Anglican Consultative Council. As noted earlier, Dr. Toope had

also been a member of the Diocesan Legal and Canonical Commission.

200. The General Synod Task Force on Jurisdiction reported in February 2002, to the Council
of General Synod and the Canadian House of Bishops. After a review of the history and practice

in the Canadian Church on all levels, the task force came to conclusions including the following:

While the Task Force concludes that formal Jurisdiction over doctrine and
discipline rests with the General Synod of the Anglican Church of Canada, in
practice this jurisdiction has been exercised with a careful circumspection and
with due regard to local expression. In a country as diverse as Canada with a wide
variety of settings in which the Church is called to ministry, this flexibility of
jurisdiction has served the Church well and can continue to do so. Therefore, we
do not propose any further efforts at definition of jurisdiction.

201.  The General Synod Task Force on Jurisdiction also stated:

It is apparent that there is no single clear process to determine whether or not a

matter is one of doctrine, discipline or worship and therefore the prerogative of

General Synod. It is through strugglingwi t h an i ssue that the O0mi
about where and by whom it should be resolved emerges.

The confederal nature of our church means that undesignated powers rest with the

dioceses and/or diocesan bishops. This seems to suggest that when it is unclear

at what level a matter should be decided, the power to decide it should rest at

the diocesan | evel unl ess the O6mind of t
another level. In short, when jurisdiction in a contentious matter is not

specified, it will be decided at the highest level that has the will to decide it.
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[Emphasis added]

202. In February 2002, the Bishop took the matter of alternative episcopal oversight to the
provincial House of Bishops meeting in Prince Rupert. Tot he b e st  oikcollection,
the majority of the bishops of British Columbia and Yukon present expressed the view at that
meeting that the provision of a conscience clause to protect those that do not wish to offer same-
sex blessings was an adequate and sufficient pastoral measure. The provincial House of Bishops
was also clear that the calling of any bishop to minister within another diocese can only be at the
invitation of the diocesan bishop of that diocese. Only the diocesan bishop can invite another

bishop in. This cannot be done by a parish or group of parishes, or even a diocesan synod.

203. In April 2002, the Bishop again reported to and consulted with the National House of
Bishops in Mississauga, Ontario in relation to events in the Diocese. In May 2002, the Bishop
met with certain clergy individually and with a group of clergy in an effort to try to find a modus

vivendi

204. Dr. James Packer wrote to the Bishop on May 7, 2002. In this correspondence Dr. Packer
encouraged the Bishop t o fr éthivose @acxt tinge Watibnd
[the motion which had been approved by majorities at the 1998 and 2001 Diocesan Synods]
comes before Synodo. Dr . Packer did not

within the authority of the Diocesan Synod or the Bishop.

205. As matters moved toward the Diocesan Synod to be held on June 14 and 15, 2002, the
Bishop was aware that the resolution concerning authorization of same-sex blessings would be
coming back again. On May 15, 2002, by memorandum, the Bishop invited clergy that he knew
had expressed difficulty with the issue (14-15 clergy of about 100 clergy in the Diocese in total,
including David Short, Ed Hi rd FHendeo Harbosr) to

meet with him in order to discuss the matter and help the Bishop try to find a way out of the

deadlock that was consuming s o much of peopl eds energy.

206. The meeting was held on May 23, 2002. At the meeting the Bishop made a proposal that
he thought might be a way forward, including through the appointment of an episcopal visitor
and a conscience clause. He invited the clergy in attendance to consider it, but they rejected it at

that same meeting. The Bishop asked them to give it more thought, explaining that he was not

Bi sho

t he

sugge

Si

mor
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giving them a veto over his recommendations, and that he would circulate the proposal more
widely, but that he would be prepared to amend its content at the Synod itself if they could come

to agreement on mutually acceptable details.

207. The Bishop sent the proposal to all members of Diocesan Synod and members of the
Diocesan Council on June 4, 2002. The proposal, which would only be adopted if a clear
majority of the Diocesan Synod again requested authorization of the blessings, included the

following:

1. Context

After 25 years of discussion within the Canadian church, our Synod in 1998 and
2001 voted to proceed with the blessing of covenanted same-sex unions.

On both occasions, my episcopal consent was withheld. My hope has been to
allow time for the development of greater consensus and mutual understanding.

In the 12 months since Synod 2001 it appears the issue remains contentious and
far from resolution. Gay and lesbian members of our church feel their pastoral
needs are being denied despite majority support from Synods. Other Anglicans
express sincere commitment to the church but feel they would be pastorally
isolated if [ were to give my consent in the future.

2. A Proposal

In order to resolve the impasse, and to enable the highest level of communion to
continue within the diocese, I offer the following proposal as a way forward.

A. Appointment of Episcopal Visitor

I will appoint a Canadian bishop from outside this diocese to offer pastoral care to
those parishes and clergy who desire it. It is to be understood that this is a
temporary measure, renewable annually by vestry vote and with my consent,
while the diocese and the affected parishes continue to work toward mutual
reconciliation.

The Diocesan Bishop shall retain canonical authority over all parishes and
licensed clergy, including jurisdiction in all episcopal acts, while delegating
pastoral oversight to the Visitor. The Visitor shall be accountable to the Diocesan.
Costs shall be borne by the diocese for an initial period of three years, renewable.
Parishes under the care of the Episcopal Visitor shall continue to meet their
financial obligations to the diocese.

B. Conscience Clause

No member of the diocese, lay or ordained, shall be required to act against their
conscience in the blessing of same-sex unions. There shall be no discrimination
against any member of the diocese in respect of employment, appointment or



- 58 -

advancement on grounds of conscience.

I cannot bind my successors in this matter.

N o

Clergy hol di ng o rlicerseenaist homogr thd chnecienteiofSs hop 6s

others (as on other matters such as the ordination of women), maintain collegiality
including attendance at clergy events, and respect the decisions of Synod. The

~

n
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shall continue to apply to all diocesan clergy. Failure to comply may result in the
termination of license.

C. Rite of Blessing

I shall approve a rite of blessing, subject to review by the Legal and Canonical
Commission. Requests to use the rite must be made in writing indicating the
consent of both the Incumbent and the congregation, by vestry vote. Only those
parishes meeting these conditions shall be authorised to offer such pastoral
services.

D. Episcopal Consent

In order to avoid further contentious and divisive debate on this matter, I shall
give my episcopal consent to Motion 9 at Synod 2002 subject to the above
conditions. I would like to see the withdrawal of all motions on the issue.

3. Conclusion

This proposal is an attempt to maintain the highest level of communion in our
diocese where there is honest disagreement on Motion 9. It recognises the
legitimate pastoral needs of different members of the church and seeks to resolve
the current state of impasse, allowing everyone to remain in the diocesan family.

It is my hope that the energies and gifts of every member of the diocese can
become focused more clearly on the mission of Christ instead of our political and
theological deadlock. It will require a measure of tolerance, hospitality and
mutual respect from all of us, and a period of continuing work at reconciliation.

208. The Bishop met in early June with certain of the clergy who had attended the May 23
meeting. However, they again rejected the proposal he had made on May 23, and did not suggest

any amendments to it.

209.  Shortly before the 2002 Synod, David Short and Michael Bentley delivered to the Bishop
a legal opinion, prepared by t he ®hich assrted thatfthe Bishop did
not have jurisdiction to authorize the blessings. The Bishop did consider the memorandum after
the meeting with David Short and Michael Bentley but before the vote at the 2002 Diocesan
Synod, but did not find it at all persuasive. The Chancellor also received and reviewed a copy of
the memorandum and also was not persuaded that the conclusions of the Commission in 2001

had been in error.

rent

(
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210. Neither prior to nor after the vote taken at the 2002 Diocesan Synod did the Plaintiffs in
this action, or anyone else for that matter, take any proceeding before an ecclesiastical court or

court of l aw in order to set aside that vot e

211. Among the clergy and laity opposed to the blessing of same-sex unions, many were
committed to remaining within the Diocesc andt he ACC, whet her because

proposal or more generally.

212.  There could be no serious concern on the part of conservative clergy that they would
have to bless same-s € X uni ons. The conscience cl ause in
and is affirmed in the Bishopbs Expectations
Alnay] pri est or deacon holding or seeking the
without discrimination, may invoke the conscience clause applicable to the blessing of same-sex

unions.O

213. Nor are there any reasonable grounds to believe that the Bishop would not continue to
appoint conservative priests to conservative parishes. The Bishop repeatedly demonstrated his
willingness to make such appointments, as the evidence in this case amply shows. The
Pl aintiffsd onihtheir sffipdevic maferialcof ai consrivadéiva priest not being
appointed by the Bishop is Paul Carter, but the evidence demonstrates that the reason for the

refusal had nothing to do with his theological leanings.

214. The episcopal visitor proposed by the Bishop was simply intended as a pastoral caregiver
to give support and encouragement. The Bishop was aware that the Plaintiffs desired a separate
jurisdiction under an outside bishop, but in his view this would undermine the nature of the
historic episcopate, balkanize the Diocese along theological lines, and entrench division. The
view of the National House of Bishops has been that jurisdiction is given by the canons and the
constitution of the Church to the diocesan bishop and none other. This is the ancient tradition of
the Church. Where other arrangements exist, they do so only by mutual agreement and usually
for ethnic, linguistic or cultural reasons (such as with the National Indigenous Bishop or the
Bishop Ordinary to the Armed Forces), not to cater to different theological positions. Those who
seek the exercise of Ajurisdictiono by an ex

Afl ying bi shops o0 asénshitof thy dspuge overthe ardgndtidén ofiwomen).
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Even the flying bishops, however,d 0 not have fAjurisdictiono ( mee

remove clergy). Rather, they are involved as pastoral visitors.
(2) The 2002 Diocesan Synodnd the Reacion to It

215. The following motion (Motion 7) was passed by 215 to 129 (62.5%) at the 2002

Diocesan Synod:

THAT this Synod endorse the Bishopbds prop:
Diocese of New Westminster as set out in paragraphs A, B, C and D of the
proposal dated May 23", 2002.

216. Following passage of the motion, Trevor Walters of St. Matthew, Abbotsford read out a
statement and the clergy and most of the lay delegates from these eight parishes left Diocesan
Synod in protest: St . Johnods Shkei$tgManheas Sty MattheSvt Abbotskotd,
Church of the Good Shepherd, St. Simon, St. Andrew Pender Harbour, St. Martin and Church of

Emmanuel.

217.  After the walk-out, Bishop Ingham assented to Motion 7. The Bishop also read out a

statement:

The Synod of the Diocese of New Westminster has now made a clear decision
about the pastoral care of Anglicans in this part of Canada.

We have voted not to compel but to permit: to permit those parishes that wish to
celebrate permanent, intimate, loving relationships between persons of the same
sex to do so in recognition of the God-given goodness of their sacred mutual
commitments; and to permit those parishes who stand in continuity with the
historic practice of the church, and with biblical truth as they sincerely believe it,
to do so without compulsion, with full protection of conscience, and with the
pastoral support of episcopal ministry.

We take these steps today in full awareness that others in the Anglican
Communion may not understand our actions. We hope all will realize that
Canadian Anglicans live in a country where homosexual activity was
decriminalized thirty years ago; where human rights legislation offers legal
protection to gay and lesbian people against all forms of discrimination; and
where churches across this great country freely and openly welcome men and
women of every language, race and nation, colour, marital status and sexual
orientation. We are an inclusive church in a plural, peaceful and tolerant society.

We are not compromising the Christian faith nor relativising its moral teaching.
We are extending to gay and lesbian Christians the same freedom that is enjoyed
by others to commit their lives to Jesus Christ together, and the same obligation to
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grow in the costly demands of love. We are calling them to fidelity, permanence
and stability in relationships. We are offering them the support of the Christian
community as they grow into the fullness of the stature of Christ through the
struggles and challenges of mutual commitment.

No one is being excluded from our fellowship today. We have not taken sides with
one group in our church against another. We have chosen to live together in
mutual respect. We acknowledge and repent of the pain we have caused in the
course of this long process. We are deeply aware that there is much more work to
do to build up mutual understanding and reconciliation. In this we ask for the
support of the wider church, not condemnation, and patience from those who live
in very different social contexts from our own.

We have voted for unity in the midst of diversity. We have decided to embrace
faithful Christian believers of differing conscience within the one Body of Christ.
We are not taking sides with some members of our church over against others, but
inviting both to work together to support the mission of the church throughout the
world without the scandal of further division.

We do these things in the belief that they are the call of the Spirit to the church
everywhere. To the Spirit of God and to the church we pledge our continued
loyalty and affection.

Later during the proceedings of the 2002 Diocesan Synod the following motion (Motion

13) was passed by those remaining:

219.
parishioners and observers both within and outside the Diocese. The Diocese received a number

of letters from bishops, one of whom was Fred Hiltz, then Bishop of Nova Scotia and Prince

THAT this Synod extend to our brothers and sisters a message of sadness that they
have felt unable to remain with us at this Synod meeting today, and an invitation
to continue with us in prayer and discussion about ways in which we can celebrate
our shared commitment to our faith and in which we can work toward
reconciliation.

Following the 2002 Synod, the Diocese received many letters of support from clergy,

Edward Island and now the Primate of All Canada. He wrote:

By way of a personal response:

| believe that in consideration of
members, Bishop Michael Ingham and the Synod of New Westminster have
provided outstanding leadership. Great care has been taken to develop a process

for the Ahearing of di verse voiceso.

dialogue - one that will serve as a model for others as we too consider this matter.

I encourage everyone to hear and act on the counsel of the Archbishop of
Canterbury. In response to those who would consider leaving the diocese of New
Westminster or the Anglican Church, he has written,

t

he

Chu
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Let us make no mistake, these are difficult and painful isduath

for those who hold stng views on each side of the argument, and

for those who remain undecided. | believe firmly that we should

0speak the truth in Il oved to each ot he:
issues- but | believe that we do so most effectively by standing our

ground in catinuing dialogue and ongoing fellowship with each

other, not by walking away.

220. On June 19, 2002, Bishop Ingham wrote to all the individual clergy involved in the walk-
out from the 2002 Diocesan Synod. In the letter Bishop Ingham recognized that clergy were hurt
by the actions taken by the Diocesan Synod and informed them of the motion passed later in the
proceedings extending an invitation to continue in prayer and discussion. Bishop Ingham asked
for clarification from those clergy as to their intentions and in particular whether they wished to
remain licensed to their current parishes in the Diocese under his jurisdiction and authority as
t heir di ocesan bishop. The |l etter not ed: Ay
Canterburyds @ ghpreta kemaih n coyn@union avith me and not to seek
alternative episcopal oversight beyond the measures I have provided. To this, I add my own
appeal that you stay within the diocesan family and continue to exercise your ministry among

us o.

221.  On July 2, 2002 the clergy involved in the walk-out from Diocesan Synod responded to
Bi shop I nghamés | etters to them with a group

Diocese, but that relationship has been seriously strained by the passage of MOt i on 7 0.

222. In 2002, each of the four parishes to which this litigation relates stopped paying their

Diocesan assessments.

223.  On July 10, 2002, the Chancellor also wrote to David Short and the Wardens and
Trustees at St . Johnos feferenee gohtlmteparishyhostingeag ar di n g

AfACIi NW cel ebrationo. The Chancell or not ed:

As Trustees of the Parish, the canonical requirements under which you serve

reqguire you to maintain the property and a
the good of the Par i sh of St . Johnds (Shaughnessy)
Diocese of New Westminster, and to ensure that the property is preserved for

Ministry by all of your parishioners and for use within the Diocese. This

precludes use for Ministry outside the Diocesan Structure and other than under
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our act of Incorporation without the consent of Diocesan Council and the Bishop,
Michael Ingham.

224. In August 2002, the Bishop formally proclaimed the conscience clause referenced in the

proposal of May 23, 2002.

225. Theproc|l amati on of the conscience <cl ause
witness Dr. Packer, who was also ordained

sermons on September 8, 2002, and compared Bishop Ingham and those who supported him to
the 9/11 terrorists T the terrorists having the advantage of only sending people to their physical

death, he said.
€) Mediation

226. I